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APPROPRIATION FOR MILITIA AS A ““NECES- 
SARY EXPENSE” OF GOVERNMENT. 





The right of a court to declare void an act 
of the legislature has always been the crown- 
ing glory and peculiarity of American consti- 
tutional government. In England as well as 
in all continental governments, ‘‘an act of 
parliament is the exercise of the highest 
authority that this kingdom acknowledges 
upon earth. It hath power to bind every 
subject in the land, and the dominions there- 
unto belonging, nay, even the king himself, 
if particularly named therein.’’ 1 Black,Com. 
ch. 2, p. 121. In the United States, how- 
ever, the courts are placed on an equal foot- 
ing with the legislature, but, nevertheless, 
it was the initiative of the courts and not 
any direct sanction of the constitution which 
drew to themselves the power to declare an 
act of a co-ordinate governmental authority 
void. ToChief Justice Marshall are we in- 
debted for thus transcendently expanding the 
powers of the judiciary, until to-day the lat- 
ter branch of this government exercises the 
highest and most absolute authority of any 
similar institution on the face of the earth. 
In Marbury v. Madison, 1 Cranch, 137, the 
chief justice asked the great question: ‘‘To 
what purpose are powers limited, and to what 
purpose is that limitation committed to writ- 
ing, if these limitations may at any time be 
passed by those intended to be restrained ?’’ 
In Mugler v. Kansas, 123 U. S. 623, the Su- 
preme Court of the United States announced 
the rule definitely, as follows: ‘‘The courts 
must obey the constitution rather than the 
law-making department of the government, 
and must, upon their own responsibility, de- 
termine whether, in any particular case, those 
limits have been passed.’’ However, there is 
a limitation on this rule to the effect that a 
presumption shall exist in favor of the con- 
stitutionality of a law passed by the legisla- 
ture which can only arrest the execution of a 
statute when in direct conflict with the con- 
stitution. Thatthis rule is not one that is 
easy of application is well illustrated by the 
recent case_of State v. Moore, 88 S. W. Rep. 





881, where the supreme court divided on the 
question as to what are ‘‘necessary expenses”’ 
of government within the meaning of a con- 
stitutional limitation, or the power of the 
legislature to appropriate money for various 
objects, the majority of the court holding that 
it rested with the legislature to determine 
what ex and what were not ‘*necessary ex- 
penses.’’ In that case it appeared that the 
constitution of Arkansas provided that ap- 
propriations for ‘‘necessary expenses’’ of 
government might be voted by a majority 
vote while all other appropriations must re- 
ceive the sanction of a two-thirds vote. The 
legislature passed an act appropriating a 
large sum of money for the benefit of the state 
militia, which act was attacked as being void 
because the appropriation therein ordered 
was not sanctioned by a two-thirds vote of 
the legislature. 

The Supreme Court of Arkansas, in holding 
the determination of the legislature as to 
whether an appropriation for the militia is a 
‘tnecessary expense’’ of government, to be 
conclusive in the principal case, the court 
said: ‘‘We do not mean to lay down the 
doctrine that the power of the legislature to 
determine what is a necessary expense of 
government is arbitrary, bounded by no lim- 
itations, and absolutely beyond control by 
the judicial department. We can readily call 
to mind subjects for appropriation so obvi- 
ously beyond the scope of what may be 
deemed necessary expenses of government 
that the courts could, and in duty should, 
ignore a legislative determination, and declare 
as a matter of law that the same do not fall 
within that class. The words ‘‘necessary 
expense of government,’’ as employed in the 
constitution, do not refer to the necessity, 
expediency, or propriety for the amount of 
the appropriation, but are intended as a class- 
ification of a character of expenses which 
may be provided for by appropriations with- 
out the concurrence of more than a majority 
of both houses of the legislature; and when 
the expense is such as may fall within that 
classification, and the legislature has made 
appropriation to defray the same, the courts 
must accept as final the legislative determin- 
ation that they are necessary expenses of 
government. The preceding section of the 
constitution regulating appropriations to de- 
fray the ordinary expenses of government, 
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when read with the section now under con- 
sideration, makes a distinction between the 
‘‘ordinary expenses of government’’ and other 
necessary expenses, and is a distinct recog- 
nition by the framers of the constitution of 
the fact that there may be necessary expenses 
of government which are not ordinary ex- 
penses, and that the legislature may, by a 
bare majority vote, make appropriations to 
defray the same. If they be necessary ex- 
penses of government—that is to say, proper 
and necessary expenses incurred in the ad- 
ministration of government—appropriations 
‘ therefor may be made by a majority vote only, 
though they be extraordinary, and not in- 
curred as ordinary expenses in the adminis- 
tration of government. The Supreme Court 
of Indiana, in dealing with a kindred subject 
relating to the power or the courts in passing 
upon the constitutionality of a statute, said: 
‘‘While the power to act does not exist 
until the contingency arises, the legisla- 
ture must of necessity be left with large 
discretion in determining whether or not 
the contingency has arisen which calls 
forth the exercise of the power. When 
it has in fact arisen, or when, in the exercise 
of its sound discretion, the legislature, with- 
out any apparent purpose to evade the con- 
stitution, determine that it has, and author- 
izes a debt to be contracted, unless it is ap- 
parent at first blush that the condition did 
not exist which justified the exercise of the 
power the action of that body 1s not subject 
to review, or liable to be controlled by the ju- 
dicial department.’’ Hovey v. Foster, 118 
Ind. 502, 21 N. E. Rep. 59. The Supreme 
Court of California, in speaking of the con- 
clusive presumption to be indulged in favor 
of a statute, said: ‘‘In the exercise of their 
{the legislature’s] rightful authority, they 
have decided that the exigency has arisen de- 
manding the exercise of the power, and they 
have directly declared that the object of the 
law and the debt created by it is to aid in re- 
pelling invasion, suppressing insurrection, 
enforcing the law, and preserving and pro- 
tecting the public property ; and this decision 
cannot be reviewed or set aside by the court.”’ 
Franklin v. State Board, 23 Cal. 173. The 
question, then, arises: Is the appropriation 
in question for the purpose of ‘‘defraying the 
necessary expenses of government’’ within 
the meaning of the constitution, or is it ob- 





viously not what may be deemed a necessary 
expense of government? Since an early day 
the establishment, organization, and mainten- 
ance of the state militia as a citizen soldiery, 
instead of a large standing army maintained 
by the national government, has been the ob- 
ject of governmental solicitude and encourage- 
ment, both state and national. No useful 
purpose can be served by a discussion of that 
policy at length, as it is a part of the history 
of the republic. Suffice it to say that in each 
constitution adopted by the people of this 
state an organized militia is provided for, and 
is distinctly recognized as a part of the ex- 
ecutive branch of the state government. 
Article 11 of the present constitution, which 
is similar to the provision on that subject in 
the former constitutions of the state, declares 
what shall constitute the militia, and contains 
a mandatory provision that the same ‘‘shall 
be organized, officered, armed and equipped 
and trained in such manner as may be pro- 
vided by law;’’ and that ‘‘the governor shall, 
when the general assembly is not in session, 
have the power to call out the volunteers or 
militia, or both, to execute the laws, repel 
invasions, repress insurrections and preserve 
the public peace in such manner as may be 
authorized by law.’’ Pursuant to the several 
constitutions of the state laws have at all times 
been written upon the statute books of the 
state providing for the organization of the 
militia and volunteer companies, and for the 
equipment and maintenance of the same as 
a part of the executive branch of the state 
government in the enforcement of the law and 
preservation of the public peace. We think 
it is therefore plain that the framers of the 
constitution, in providing how appropriations 
should be voted ‘‘to defray necessary ex- 
penses of government,’’ did not mean to ex- 


clude from that term the organization and 
maintenence of the militia, which was by that 
instrument, and which had ever been by the 
organic law of the state, recognized as an arm 
of the executive department of the state gov- 
ernment. ‘The legislative determination that 
the expense of maintenance of the organiza- 
tion was a ‘‘necessary expense of govern- 
ment’’ is conclusive, and cannot be reviewed 
by this court.’’ 
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NOTES OF IMPORTANT DECISIONS. 


RECEIVERS—WHAT ATTORNEY'S FEES COnstTI- . 


TUTE EXPENSES OF RRCEIVERSHIP.—The gen- 
eral rule is that the determination of the ex- 
penses of a receivership, including court costs 
and attorney’s fees, is largely discretionary with 
the trial court, and the latter’s action is treated 
on appeal as presumptively correct. 

‘The recent case of Myers v. Mutual Life Insur- 
ance Company, 75 N. E. Rep. 31, is interesting 
on the question as to what attorney’s fees will be 
allowed as expenses attending areceivership. In 
that case the court held that while expenses in- 
curred in the administration of a receivership for 
an insolvent, including expenses of litigation by 
which the trust fund is created or preserved, are 
chargeable against such fund, yet services 
rendered in litigation intended and operating to 
diminish the trust fund cannot be made the basis 
ofa claim for compensation out of such fund, 
although the result of such litigation was to es- 
tablish a rule by which similar claims were ex- 
peditiously settled without litigation, and it was 
thus incidentally advantageous to the trust fund. 
In this case one Huter intervened in the re- 
ceivership case, and asked that a bondand mort- 
gage given by him to the insolvent company be 
found paid and ordered canceled. The conclus- 
ions of law were against him. He appealed to 
the supreme court, and secured the reversal of a 
judgment following the conclusions. Huter v. 
Union Ins. Co., 153 Ind. 204, 54 N. E. Rep. 755. 
The claim presented by theintervener arises out 
of services rendered by him as an attorney for 
Huter in such litigation. Against the claim ofthe 
intervener in this case arises the general rule that 
where the object of the litigation is to diminish 
or destroy the fund, expenses incurred in its 
prosecution are not chargeable as expenses. 
‘Trustees v. Grenough, 105 U. 8. 527. 

‘To escape the effect of the general rule thus 
stated, the intervener pleaded three excuses which 
he contended constituted exceptions to such 
generalrules. First: That the result of the ap- 
peal was to establish a rule by which many similar 
claims throughout the state were expeditiously 
settled without litigation, and its establishment, 
which could not have been had without the ap- 
peal, was to the advantage of the trust, and its 
cost, therefore, a proper charge against the fund. 
To this the court answered: ‘‘Theadvantage thus 
secured was an incidental one. The duties which 
were performed by the intervener were such as 
were due from him to his client, whose interest 
was adverse to the trust, and there is therefore 
no warrant for his payment out of the fund. 
Ober, etc., Co. v. Macon, etc., Co., 100 Ga. 635, 28 
S. E. Rep. 388.’° The second excuse was that the 
appeal wastaken at the suggestion of the judge 
of the court in which both the receivership and 
the action against Huter were pending, and in 
reliance upon a statement by him that he would, 
in view of the desirability of procuring an early 





and authoritative construction of the contract 
involved therein, make an order for the pay- 
ment of expenses and fees thus incurred 
by the receiver. To this the court an- 
swered: “The allowance of costs, expenses, 
and attorney’s fees incurred in litigation 
beneficial to a trust estate is largely discretionary 
with the lower court, and is upon appeal treated 
as presumptively correct. Stuart v. Boulware, 
138 U. S. 78, 10 Sup. Ct. Rep. 242, 23 L. Ed. 568; 
Trustees v. Greenough, supra. It appears that 
during the pendency of the appeal an allowance 
of $125 was made for the expenses thereof. Had 
the trial court made a further allowance to the 
intervener, the question of its power to do so 
would be directly involved, but, having refused 
to make such allowance, this court cannot reverse 
its action because of previous alleged oral agree- 
ments between its judge and the intervener.”’ 
The third excuse was that after the determination 
of the appealed cause the intervener aided and 
assisted the receiver by explaining the effect and 
force of the decision to various persons who were 
sent to him by said receiver, and ‘“‘advised them 
to settle their claims in accordance therewith.” 
To this the court answered: ‘“‘The duty of an 
attorney is to his client, whose corresponding 
duty itis to reasonably compensate him. Such 
duty does not consist with the payment of his 
fees by the opposite party. There isin this case 
no suspicion of unprofessional conduct or mis- 
conduct, and the advice given to such persons 
was evidently correct, and to their interest; but 
it would be a dangerous precedent to recognize 
the right of an attorney to charge one party for 
advice given to the other in pursuance to any 
kind of an arrangement to which the person ad- 
vised is not a party.”’ 





EXTRADITION—NECESSITY FOR HEARING BY 
GOVERNOR.—It has become the practice of gov- 
ernors before granting requests for extradition 
in some cases to grant a hearing to the fugitive 
from justice. ‘This practice has encouraged such 
persons to insist on all the technicalities of a trial 
and to make their full defense before the governor. 
That this is altogether without the purview of 
the federal statute regulating such matters is 
fully presented by the recent case of Farrell v. 
Hawley, 61 Atl. Rep. 502, where the Supreme 
Court of Errors of Connecticut held thatin extra- 
dition proceedings between the states under Rev. 
St.U.S. § 5278, no hearing before the executive to 
whom the requisition is addressed and no notice 
to the person_charged with crime is necessary. 
After announcing the above rule and stating that 
it rested securely on the authority of the case of 
Munsey v. Clough, 296 U. 8. 364, the court says: 

“The governor, however, should, before issuing 
it, be satisfied that there is probable cause to be- 
lieve that at the time when itis charged that the 
crime was committed sueh person was within the 
state from which the requisition proceeds. Hyattv. 
Corkran, 188 U.S. 691, 709, 23 Sup. Ct. Rep. 456, 
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47 L. Ed. 657. The warrant issued by the gov- 
ernor of this state, after stating that the governor 
of New York has represented to him that the 
plaintiff, having been charged with rape com- 
mitted in that state, has fled from justice into 
this state, contains these recitals: ‘And where- 
as, the said representation and demand is ac- 
companied by properly attested copies of the 
proceedings in said state of New York against 
the said James Farrell, and with the proper affi- 
davits of witnesses, whereby the said James Far- 
rell is charged with the said crime, and with 
having fled from said state, and taken refuge in 
in the state of Connecticut, which said proceed- 
ings are certified by the said governor of New 
York to be duly authenticated; and whereas, 
I find that said demand is conformable to 
law, and ought to be complied with.’ Gen. St. 
1902, § 1566, provides that when a demand 
of this nature is made upon the governor he may 
request any prosecuting officer to investigate the 
ground for it, ‘and report to him the situation 
and circumstances of the person so demanded, 
and whether he ought to be surrendered; and if 
the governor shall find that such demand is con- 
formable to law and ought to be complied with, 
he shall issue his warrant’ for the arrest and 
surrender. By section 1567 no person arrested 
on such a warrant is to be surrendered until he 
has been informed of the demand made for it and 
of the crime charged, and has had an opportunity 
to apply for a writ of habeas corpus. Upon such 
a writ he will be entitled to a discharge if the 
governor had no jurisdiction to direct his arrest 
or surrender. There would be no jurisdiction if 
the person whose surrender was asked were not 
a fugitive from justice; and he could not be such 
a fugitive unless he was in the state from which 
the demand comes when it is charged that the 
crime was committed. Although absent at that 
time, he might be prosecuted there, under certain 
circumstances, if he were afterwards found within 
its territory. State v. Grady, 34 Conn. 118. But 
he could not lawfully be surrendered for trial 
there on an executive requisition. ‘The recitals 
in the governor’s warrant, which is set up in the 
return in the present action, state that the gov- 
ernor of New York had represented to him tbat 
the plaintiff had fled from New York to Connec- 
ticut to escape arrest on a criminal prosecution; 
that affidavits were presented in support of this 
representation; and that upon this showing he 
came to the conclusion that the requisition made 
upon him was conformable to law, and ought to 
be complied with. It was not necessary that he 
should require the production of oral testimony. 
He was not exercising a judicial, but an executive, 
function. He was not conducting a contested, 
but an ex parte, proceeding. Any mode of proof 
which to him might be satisfactory in kind and 
convincing in effect, and that had a reasonable 
tendency to establish the fact of a fleeing from 
justice, fulfilled all the requirements of law. 
Roberts v. Reilly, 116 U.S. 80, 95, 6 Sup. Ct. 
Rep. 291, 29 L. Ed. 544. 





DO GAS AND OIL CONTRACTS OR 
LEASES CONVEY OR AFFECT SUCH 
AN INTEREST IN REAL ESTATE AS 
TO COME WITHIN THE MEANING 
OF THE STATUTE OF FRAUDS RE- 
QUIRING ALL CONVEYANCES OF 
REAL ESTATE OR AN INTEREST 
THEREIN, OR AN ASSIGNMENT 
THEREOF TO BE IN WRITING? 





One of the peculiar and altogether distinct 
branches of the law is that involving gas and 
oil contracts or leases, their construction and 
character. In Indiana, Pennsylvania, Ohio, 
West Virginia, and a number of other states 
where gas and oil operations have been more 
or less extensive, the question has frequently 
arisen whether or not a gas and oil contract 
is of such a nature as to convey or affect an 
interest in lands, within the meaning of the 
statute of frauds requiring the same to be in 
writing, or an assignment thereof to be in 
writing. It is insisted on the one hand that 
no title vests or is acquired in gas and oil until 
they are reduced to possession; that leases 
for gas and oi] operations are primarily for 
exploration purposes only, and not until the 
fluids have been obtained and produced from 
the land does any interest in the land itself 
attach. So it has been frequently held that 
gas and oil, being fugitive and transitory in 
nature, are, in a sense, like wild animals, 
possessing an independent character which 
does not make them a part of the land upon 
which they may be found, and that they must 
be reduced to possession before any title or 
ownership therein is acquired.' It has also 
been urged that no interest under a gas and 
oil lease is acquired in the lease until posses- 
sion is taken of the land and operations com- 
menced, or even until oil or gas is found.’ 
In a great many instances the construction of 
a lease as to whether it passes an interest in 
real estate within the statute of frauds is to 
be determined by the language or provisions 
of the instrument itself. It frequently occurs 
that the lease, by its very terms, indicates 
that it is merely an option or a mere license 


1 State v. Ohio Oil Co., 49 N. E. Rep. 809, 47 L. R. 
A. 627. Affirmed, Ohio Oil Co. v. Indiana, 177 U. 8. 
190; People’s Gas Co. vy. Tyner, 31 N. E. Rep. 60: State 
v. Rodman, 58 Minn. 393, 59 N. W. Rep. 1098. 

2 Donahue on Petroleum and Gas, p. 149; Cahoon 
vy. Bayard (N. Y.), 25 N. E. Rep. 376; Addery. White- 
peck, 150 Ind. 483. 
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which does not vest until acted upon.* But 
even then it may be argued that the instru- 
ment involves or affects an interest in real 
estate sufficient to require it to be in writing. 
If, however, the lease gives the exclusive 
right to enter on the land, drill and operate 
for gas and oil, permitting the lessee to erect 
derricks, construct pipe-lines, buildings and 
conduits, acquiring in effect an easement 
giving the right of ingress and egress, and 
the boring of holes hundreds and hundreds of 
feet into the earth, it has been held that such 
a contract partakes of an interest in real 
estate. 

In Gas Company v. DeWitt,° it was held 
that by reason of the wandering and fugitive 
state of gas and oil in the earth, they could 
not be classified as the subjects of absolute 
ownership, but that they belong to the owner 
of the land, and form a part of the land, 
so long as they are in or on the land, 
and that when they migrate or escape and 
go into or upon other land or lands, the 
title of the original owner is gone or lost. 
The Supreme Court of Pennsylvania in that 
case said: ‘‘They (meaning gas and oil) be- 
long to the owner of the land, and are a part 
of it so long as they are on or in it and are 
subject to his control; but when they escape 
and go into another’s land or come into an- 
other’s control, the title of the former owner 
is gone.’’ In the same case gas is treated as 
a mineral with peculiar attributes, due to the 
fact that it, water and oil are transitory in 
their nature. (Gas and oil have been classi- 
fied as ‘‘minerals fer nature.’’ ® 

Ross, J., in Columbian Oil Company v. 
Blake, supra, among other things, said: 
‘‘While gas and oil remain in the earth, 
within their natural reservoirs or pockets, 
they are parts of the realty itself, as much as 
are stone, coal, lead or iron, or any other 
solid or substantive mineral; and the sale of 
the real estate carries with it the ownership to 
all that lies beneath the soil, which, in case 
it be stone, coal, lead or iron, vests in the 
purchaser the absolute ownership therein ; 


3 Cahoon v. Bayard (N. Y.), 25 N. E. Rep. 376; Men- 
denhall v. Klinch, 51 N. Y. 246. 

4 Columbian Oil Company v. Blake, decided in 
1895 by the Appellate Court of Indiana, 42 N. E. Rep. 
234, 237. 

5 180 Pa. St. 235, 18 Atl. Rep. 724. 

6 See Gas Co. v. De Witt, supra; Brown v. Vander- 
grift, 80 Pa. St. 147, 148. 





while if there is water, oil or gas in or on the 
land, the purchaser’s ownership therein is 
absolute so long as it remains in or on his 
land, but when it escapes therefrom it is lost.’’ 
It has been repeatedly held that a life tenant 
cannot lease the freehold for gas and oil or 
permit the mining or boring of any oil or gas 
wells, as well as any coal mines, stone quar- 
ries and the like, without the consent of the 
remaindermen, upon the ground that such 
act or acts would constitute a waste of the 
freehold.? 

In Blakely v. Marshall, the Supreme 
Court of Pennsylvania held in substance that 
a gas and oil lease conveyed an interest in 
real estate. That case involved the rights of 
a life tenant. The court, among other 
things, said: ‘‘An oil lease investing the 
lessee with the right to remove all the oil in 
place in the premises, in consideration of his 
giving the lessor a certain per centum 
thereof is, in legal effect, a sale of a portion 
of the land, and the proceeds represent the 
respective interests of the lessors in the prem- 
ises. If they be life tenants and remainder- 
men, the former are entitled to the enjoy- 
ment of the fund (7. e., interest thereon) 
during life, and at the death of the survivor 
the corpus of the fund should accrue to the 
remaindermen.’’ While life tenants may 
operate old wells, yet they may not bore new 
oil or gas wells, even though they may be 
able to show that the same are necessary to 
protect the land from being drained by wells 
upon adjoining or neighboring lands.* While 
oil and gas in the application of principles 
may be treated, in a sense, after the fashion 
of wild animals, yet their identity is not the 
same. ‘They are similar, in that fere nature 
have the power and tendency to escape and 
wander about without the volition of the 
owner, and gas and oil are fugitive and 
transitory.'° Their identity, however, is 
distinct, in that oil and gas in place are min- 
erals; or, in other words, go to make up the 
corpus of the laud—form a part of its sub- 

7 Thornton on Oil and Gas, sec. 263, p. 289; Hook 
v. Garfield Coal Co. (Iowa), 83 N. W. Rep. 963. 

8 34 Atl. Rep. 564. 

% Williamson v. Jones, 43 W. Va. 562, 38 L. R. A. 
964; Bettman v. Harness, 26 8. E. Rep. 271; Childers 
v. Neeley, 47 W. Va. 70; Kenton Gas, etc., v. Dorney, 
9 Ohio C. Dec. 694. 

10 Thornton on Gas and Oil, sec. 21, p. 33; Brown 


v. Vandergrift, 80 Pa. St. 147; Ohio Oil Co. v. Indiana, 
177 U. S. 190. 
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stantive existence—while wild animals merely 
subsist upon the land while sojourning there, 
and become no part of its corpus. In Appeal 
of Stoughton,!! it was held that ‘‘oil in place 
is a mineral, and being a mineral it is a part 
of the real estate.”’ 

The owner of real estate, according to the 
English maxim, owns everything from the 
skies to the center of the earth. As said by 
Professor Kent in his Commentaries:!? 
**Land includes not only the ground or soil, 
but everything which is attached to the 
earth, whether by the course of nature, as 
trees, herbage and water, or by the hand of 
man, as houses and other buildings, and 
which has an indefinite extent upwards as 
well as downwards, so as to include every- 
thing terrestrial under or over it.’’? Oil would 
certainly come within the classification so 
stated by Kent, that ‘‘everything which is 
attached to the earth, whether by the course 
of nature, as trees, herbage and water,’’ are 
a part of the real estate. Thus, a pool of 
water or a pool of oil, or a subterranean 
stream containing water or oil at great depth 
beneath the surface of the soil may be a part 
of the real estate, the same as a pond or 
stream on the surface may be. The fact that 
the subterranean stream or pool may exist 
to-day and may disappear within a year, or 
be gone to-morrow, does not take away its 
connection with and relation to the soil itself 
so long as it remains a part thereof. 

In Thornton on the Law Relating to Oil 
and Gas !% it is said: ‘‘As an oil lease is an 
interest in land, a contract to give one must 
be in writing in order to bind the owner of 
the land, the statute of frauds requiring it.’’ 
In support of this proposition or theory he 
cites a number of English cases, which are 
collated in the note hereto.'* The same 
author says: ‘‘Oil and gas until severed from 
the realty, are as much a part of it as coal or 
stone. So long as they remain in the ground, 
outside of an artificial receptacle at least, as 
the casing of a well or a pipe line, they must 
be treated as a part of the realty underneath 
the surface of which they lie.’’ '* 


11 88 Pa. St. 201. 

12 3 Kent’s Commentaries, p. 401. 

 Seetion 291. 

14 Laythoarp v. Bryant, 2 Bing. (N. C.) 735: 3 Scott, 
2 Hudges, 25; Seton v. Slade, 7 Ves. 274. 

1 Thornton, sec. 19, p. 32, citing Hail v. Reed, 
15 B. Mon. 479, 11 Morr. Min. Rep. 103; Columbian 





Mr. Gould, in his work on Waters,!® says: 
‘*Petroleum oil, like subterranean water, is 
included in the comprehensive idea which the 
law attaches to the word land, and is a part 
of the soil in which it is found. Like water, 
it is not the subject of property except while 
in actual occupancy, and a grant of either 
water or oil is nota grant of the soil or of 
anything for which ejectment will lie.’’ The 
Supreme Court of Indiana in People’s Gas 
Company v. Tyner,’ in 1891, followed that 
authority in holding that « land owner had a 
right to sink a gas well on his own land and 
thereby draw the gas from under the land of 
an adjoining land owner, and that an injunc- 
tion would not lie to prevent him using an 
explosive in shooting a well for the purpose 
of increasing its flow.'* 

A more complicated question, however, is 
presented when determining whether a con- 
tract for gas and oil purposes should be in 
writing, within the requirements of the statute 
of frauds. The mere fact that oil and gas are 
parts of the real estate does not necessarily 
decide this question, although it affords a 
solid foundation for the argument that such 
an instrument ought to be in writing. <A per- 
mit to enter the land for a special use, such 
as the right to enter to operate for gas and 
oil, may be treated as a mere privilege or a 
mere license, or an option, which affects no 
interest in the real estate until acted upon. 
The right to enter upon the land may be said 
to convey no interest or title in or to the land 
itself, within the meaning of the statute, any 
more than a license to hunt and fish. So, it 
may be said that the license to enter the land 
is not coupled with an interest in the real 
estate, for the reason that it earries with it 
nothing more than the right to appropriate 
the gas and Oil which, when reduced to pos- 
session, is personal property. It has been 
held that under the ordinary gas and oil lease 
no title vests in the lessee in the gas and oil 
until the same is reduced to possession.” 


Oil Company v. Blake, 13 lnd. App. 680, 42 N. E. Rep. 
234; Brown v. Spillman, 155 U. 8. 665; Acheson v. 
Stevenson, 146 Pa. St. 299, 23 Atl. Rep. 331, 396; Funk 
v- Haldeman, 53 Pa. St. 229; Williamson v. Jones, 39 
W. Va. 231. 

16 Section 291, 2d Ed. 

17 131 Ind. 277, 281. 

18 See also, Angell on Water Courses, sec. 109. 

19 Oil Co. v. Fretts, 152 Pa. St. 451, 25 Atl. Rep. 782; 
Menish y. Stone, 152 Pa. St. 457. 
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In Cahoon vy. Bayard,?® involving ‘‘mines 
and minerals,’’ the contract provided that 
the one party ‘‘shall have the right to enter 
upon the premises * * with men, teams and 
tools for the purpose of prospecting and ex- 
amining for mines and minerals, and to dig, 
carry away and test such portions, etc., as 
he may think proper; * * and if he, after 
making such examination and test, etc., shall 
be of opinion that they are worth working, he 
shall then have the right to go on and dig, 
carry away and cause to be worked such of 
the substances there found.’’ The writing 
also provided a method of fixing the expenses 
and dividing the profits in the event of opera- 
tions, and expressly provided that it should 
‘*bind the heirs and assigns of the respective 
parties.’’ The court held that this instru- 
ment simply gave the lessee, if he may be so 
called, an option to work the mines if he 
deemed them worth the while after investiga- 
tion, and that the contract did not convey an 
interest in the real estate, and that no in- 
terest could be acquired until he elected to 
operate the mines under the arrangement 
had for dividing the profits, after he had 
made an examination of the land and con- 
cluded that the mines were worth working. 
The court said: ‘“The instrument is inartifi- 
cially and crudely drawn, but the sense of it 
must be deemed to be to give a privilege to 
go upon the lands, not to vest an interest in 
them. As to the conveyance of any right. it 
was executory, and had the plaintiff formed 
the opinion that the mining rights were worth 
possessing and working, he could undoubt- 
edly have compelled the execution and de- 
livery of proper instruments of grant secur- 
ing to him all requisite property rights.’’ ?! 
It might be taken from the reasoning of the 
court so stated, that if the writing had con- 
tained a direct grant or permit to enter upon 
the lands to work the mines in question, pro- 
viding for a distribution of the profits from 
the beginning, without providing for a pre- 
liminary investigation, it would have affected 
an interest in the lands from the very moment 
of its execution. It has been held in Penn- 
sylvania that in every gas and oil contract 
there is an implied condition that no estate 
passes or vests in the lessee if gas or oil can- 
not be found after a reasonable effort therefor. 


20 25N.E. Rep. 376. 
21 Citing Mendenhall y. Klinck, 61 N. Y. 246. 





In other words, ‘‘the title is inchoate and for 
the purpose of exploration only until oil is 
found.’’?? But the right to enter upon land 
to build structures, lay pipe-lines and con- 
duits and the drilling of wells, with all of the 
incidental and implied rights involved in such 
operations, can hardly be classified as a mere 
license. Where ‘‘all petroleum or gas in or 
under’’ a certain trac: of land, with the ‘‘ex- 
clusive right to drill and operate upon said 
premises for said petroleum and gas’’ for a 
limited period was granted by a written con- 
tract, it was held not to be a license.?* So, 
in Consolidated Coal Co. v. Peers,?! where 
the owner of coal land executed a writing 
giving another the exclusive right to mine 
coal on such land for a term of years, it was 
held not to be a mere license or personal 
privilege, but a license which was assignable. 
The court said: ‘‘The law, as we understand 
it, is that a lease of the right and privilege to 
mine and take away stone or coal from the 
lessor’s land is a grant of an interest in the 
land, and not a mere option to take stone or 
coal.’’?° A license is an authority to do a 
particular act or acts upon another man’s 
land, without possessing any estate therein.?® 
But a lease which ‘‘invests the lessee with the 
‘sole and exclusive right’ to mine and operate 
in coal on certain described lands’’ (not in 
a particular stratum, but in the whole land) 
for a given period, grants an interest in such 
land.?7 

In Heller v. Daily,?* the lease granted ‘‘all 
the oil and gas in and under’’ a described 
tract of land, together with the right to enter 
thereon at all times for the purpose of drill- 
ing and operating for gas and oil, to erect 
structures, maintain pipe-lines, etc., making 
a reservation of one-sixth of the oil saved to 
the land owner. Black, J., speaking for the 
court, said: ‘‘The right to take such minerals 
from the land constitutes an interest in the 
land. The instrument under consideration 
does not create a mere personal privilege to 


22 Venture Oil Co. v. Fretts, 152 Pa. St. 451, 25 Atl. 
Rep. 782. 

23 Woodland Oil Co. v. Crawford, 44 N. E. Rep. 
1098, 34 L. R. A. 62. 

24 150 Ill. 344, 37 N. E. Rep. 937. 

2% Citing Caldwell v. Fulton, 31 Pa. St. 475; Harlan 
v. Coal Co., 35 Pa. St. 287. 

26 1 Washb. Real Property, p. 398, ch. 12, sec. 2. 

27 Consolidated Coal Co. vy. Peers, supra, at page 
938. 

28 63 N. E. Rep. 490. 
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take the minerais from the land. It is an 
exclusive and assignable interest in the land. 
If with propriety it can be called a ‘license,’ 
it must be a license coupled with an interest 
in the land.’’ The court also held that the 
contract did not amount to a grant of land, 
or a ‘‘lease’’ properly so-called, but regarded 
it as a grant of a right in the nature of an in- 
corporeal hereditament, ‘‘operative from 
the time of its execution and during }the ac- 
complishment of its purpose as a transfer of 
an exclusive right to search for, take and ap- 
propriate the minerals mentioned in the in- 
strument,’’ and that it must be held to be a 
conveyance of an interest in land;within the 
meaning of the statute requiring all convey- 
ances of land or of any interest therein to be 
in writing, etc. The court further took the 
position, under the usual statutes requiring 
conveyances of land, etc., to be in writing 
(and recognizing that the word ‘‘land’’ in- 
cluded tenements and hereditaments), that 
the gas and oil contract in controversy, being 
in the nature of an incorporeal heredita- 
ment, could only be assigned or transferred 
at common law by deed, and that the con- 
tract in question was incapable of oral sur- 
render by act of the parties, there being no 
showing sufficient to establish a surrender by 
operation of law. Corporeal hereditaments 
were demisable without deed or writing at 
common law under certain conditions, but a 
deed was always required for the conveyance 
of incorporeal hereditaments.?° Judge Black, 
speaking for the appellate court of Indiana in 
that case, among other things, said: ‘‘At 
common law a lease of corporeal heredita- 
ments might be surrendered to him who had 
the reversion or remainder without deed, writ- 
ing or livery, but a deed was indispensable 
to a surrender of incorporeal hereditaments. 
At common law a lease for years or for life 
might be surrendered by parol or by opera- 
tion of law.*°® Incorporeal hereditaments, 
the conveyance of which could not be evi- 
denced and accompanied by livery of seisin, 
but lay only in grant, always at common law 
could pass only by deed, and could not be 
surrendered by operation of law.’’ *! 

2 Car. II., ch. 3, English statute of Frauds; 2 
Platt, leas, 1, 2, cited in Heller v. Daily, supra. 

% Citing Lynch v. Lynch, 6Ir. Law R. 131, 18 Am. 
& Eng. Ency. of Law, 338. 


81 Citing Browne, St. Frauds, secs. 2, 5; Reed, Stat. 
Frauds, sec. 767; Washb. Real Prop., sec. 552; Lyon 





Where solid minerals, such as coal or 
stone, are sold or granted in gross, it has 
been held to be a grant of real estate or a 
sale outright of so much of the land.*? In 
Plummer v. Iron Company,** the Supreme 
Court of Pennsylvania, among other things, 
said: ‘‘A written instrument, though not 
under seal, granting the privilege of digging 
all the coal or ore on the vendor’s land, is 
equivalent to a conveyance of the title to the 
coal or ore in fee. Such a conveyance oper- 
ates to sever the surface from the underlying 
stratum of coal. * * The contention that a 
right to mine coal in the land of another is 
an incorporeal one cannot be successfully 
maintained. The grant of such a right is a 
grant of an interest in land.’’ 

If gas and oil are to be catalogued as min- 
erals, or, as said in Westmoreland, etc., Gas 
Co. v. DeWitt,*4 as ‘‘minerals ferw nature,’’ 
and as a part of the land while there, then 
the right to explore for and mine the same 
would in principle and effect seem to be 
placed upon the same basis as the right to 
explore for solid minerals; and if a lease or 
grant to enter upon land and dig into the 
earth to explore for a solid mineral, and to 
mine and market the same is treated as an in- 
terest in real estate, there is certainly as 
much reason for likewise holding with refer- 
ence to agas and oil contract containing sim- 
ilar provisions. There is surely in principle 
a strong analogy between the twocases. But 
in Plummer v. Iron Co., supra, is found the 
following extraordinary statement: ‘‘The 
appellant cites Oil Co. v. Fretts, 152 Pa. St. 
451, 25 Atl. Rep. 732; Menish v. Stone, 152 
Pa. St. 457, note, 25 Atl. Rep. 732, and 
other cases in which oil leases were consid- 
ered. * * A lease granting to the lessee the 
right to explore for oil, and in case oil is 
found in paying quantities on the leased 
premises, to drill wells and raise the oil, pay- 
ing an agreed royalty therefor, has been held 
to convey no interest in land, beyond the 


v. Reed, 18 Mees. & W. 285; Wood Landl. & Ten. (2d 
Ed.) 1154 and notes. 

32 Plummer v. Iron Co., 160 Pa. St. 480; 28 Atl. Rep. 
853; Fairchild v. Furnace Co.. 128 Pa. St. 485, 18 Atl. 
Rep. 443, 444; Montooth v. Gamble, 123 Pa. St. 240, 
16 Atl. Rep. 594; Kingsley v. Iron Co., 144 Pa. St. 613, 
23 Atl. Rep. 250; Hope’s Appeal (Pa. Sup.), 3 Atl. 
Rep. 23. 

83 28 Atl.Rep. 853 (Pa. St.) 

% 130 Pa. St. 235. 
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right to enter and explore, unless the search 
for oil proves successful.’’ 

An examination of the two cases mentioned 
in the quotation just set out will disclose that 
they do not justify so broad a statement as 
made by the court. The case of Venture Oil 
Company v. Fretts, supra, holds that there is 
no vested right in the land under an ordinary 
oil lease until oil is found, and until that time 
the lessee’s rights are in effect mere priv- 
ileges to go upon the land to explore for oil. 
But the fact that a lease may not give a vested 
right in the land at the time of its execution, 
does not of itself obviate the necessity of a 
writing. No title may pass, no vested right 
may accrue by the execution of the instru- 
ment, and vet it may ‘‘affect’’ such an 
‘‘interest’’ in real estate as to come within 
the meaning of the statute of frauds. Nearly 
all, if not all, oil contracts or leases give the 
right to erect and maintain structures, pipe- 
lines and buildings. Such rights essentially 
partake of an interest in real estate. So, in 
Columbian Oil Co. v. Blake,®° after holding 
that gas and oil are a part of the real estate, 
and that a lease conveying the same and 
granting the right to operate therefor was 
one in which the husband should join when 
made by a wife upon her separate real estate, 
said: ‘‘But if we were to hold that the gas 
and oil found beneath the soil is not a part of 
the land itself, the result in this case must be 
the same, for under the terms of this contract 
the appellant (the lessee) had the right to go 
upon the premises, not only to sink gas or oil 
wells but also to erect and maintain thereon 
‘all buildings and structures and lay all pipes 
necessary for the production and transport- 
ation of oil and gas taken from said premises.’ 
These rights are of necessity exclusive in their 
nature, and would vest in the appellant 
(lessee) rights in the property or real estate 
itself, and * * * might be enforced to 
the exclusion of the appellee (the lessor).’’ 

The rule laid down in some cases, that the 
sale of growing trees is a contract for the 
sale of an interest in land and must be in 
writing, affords some reason for holding that 
a gas and oil contract should be in writing. * ° 


3 42 N. E. Rep. 234, 287. 

36 The Bank of Lansinburg y. Crary, 1 Barb. 542; 
Crosby v. Wadsworth, 6 East, 602; Owens vy. Lewis, 
46 Ind. 488; Perry, Trusts, 724; Green v. Armstrong, 
1 Denio, 554; Terrel vy. Frazier, 79 Ind. 478; Hostetter 
v. Duman, 119 Ind. 7. 





Like gas and oil, growing timber, when sev- 
ered from the soil, would be personal prop- 
erty, and no particular right would vest in 
the timber until entry be made and the trees 
cut down; and no title would be taken away 
from the freehold, but, nevertheless, the right 
to so enter, cut and carry away the timber 
would affect such an interest in real estate 
as to require the same to be in writing. The 
authorities on the proposition that the sale 
of growing timber must be in writing are not 
altogether harmonious, but the trend of the 
authorities is to sustain it.‘ 

Growing trees are distinguished from grow- 
ing crops and grain, and it has been pointed 
out that growing crops may be executed upon 
as chattels or personal property in many 
cases ; while growing trees cannot be so ex- 
ecuted upon or seized.** It is apparent that 
gas and oil in the earth, in their natural res- 
ervoirs or natural channels, would not be 
personal property and could not be executed 
upon as such independent of the land. They 
could, of course, be taken in that manner 
after being placed in the tank or pipe-lines — 
or similar receptacles. 

A gas and oil contract, authorizing the ex- 
tensive operations ordinarily given by such 
instruments, which may be acted upon im- 
mediately after its execution, or within a 
specified time named, or which may be kept 
alive by paying certain stipulated rental for 
postponement in operations, certainly consti- 
tutes a cloud upon the title to the real estate 
involved. It is a cloud upon the title because 
it interferes with the free use and enjoyment 
of the land contemplated by a fee simple title. 
It makes it pussible to possess acres to the 
total exclusion of cultivation, domestic or 
other purposes, and to construct tanks, and 
to place pipe-lines across the land, and other- 
wise erect structures and buildings of more or 
less permanent character, together with the 
annoyance, odor, dangers and inconveniences 
necessarily and commonly incident to gas and 
oil operations. Such instruments should be 
spread of record. Public policy requires 


37 Erskine v. Plummer, 7 Greenl. 447; Claflin v. 
Carpenter, 4 Met. 580; Smith v. Surman, 9 Barn. & 
Cres. 561; Chitty on Contracts, 5th Am. Ed. 300, 302; 
Walker v. Whitmarsh, 1 Met. 318. These cases hold 
that such a sale is not an interest{in land. 

88 1 Greenleaf Ev. 305, sec. 271; Owens v. Lewis, 46 
Ind. 488, e¢ seg. and numerous cases there cited, com- 
mented upon and distinguished at length. 
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that they be in writing. Every practical rea- 
son predicating the adoption and enactment 
of the statute of frauds in the various Amer- 
ican states justifies and demands that gas 
and oil contracts, involving such comprehens 
sive rights, liabilities and uses, be reduced to 
writing and at least signed and acknowledged 
by the owner of the land. The most familiar 
remedy invoked by land owners to cancel or 
avoid a gas and oil lease is to institute an 
action to quiet title. In states providing 
statutory proceedings to quiet title, that rem- 
edy has been recognized and enforced repeat- 
edly in quieting the title to real estate as 
against a gas and oil contract and in declaring 
such contract inoperative and void. That 
would seem to recognize such a contract as 
involving an interest in land. If it werea 
mere license, or a mere personal privilege, or 
the mere sale of personal property, would the 
remedy be to quiet title? 
In Entwistle v. Henke,** it was held that 
a custom in mining districts that a prospector 
who has gone upon the premises of another 
‘to mine under an oral license shall be allowed 
to remain and work out the prospect of ore 
against the will of the owner, is opposed to 
the statute of frauds, and cannot prevent the 
revocation of the license. This conclusion 
was reached upon considerations of public 
policy requiring that the enjoyment of and 
titles to real estate should not be burdened 
by oral agreements. The court said: ‘‘The 
rule is founded in consideration of good pub- 
lic polivy, which forbids the burdening of 
lands with restrictions founded only on alleged 
oral agreements easily misunderstood. The 
security and certainty of titles to land is of 
the utmost public importance, and the rule 
that defects therein and qualifications thereof 
should not rest in mere oral contracts should 
not be departed from in order to save parties 
from the consequences of their own careless- 
ness or credulity. A custom or usage in 
mining districts that a miner or prospector 
who had gone upon the premises of another 
to mine under an oral license should be al- 
lowed to remain there and work out the 
‘*prospect’’ of ore that he had discovered, 
against the will of the owner of the property, 
would be opposed to the well establised prin- 
ciples of law declared in the statute of frauds, 


39 211 Ill. 278, 71 N. E. Rep. 990. 





and, even if such custom and usage had been 
proven, it could not avail against or overcome 
the statute. Bissell v. Ryan, 23 Ill. 566; 
Western Union Cold Storage Co. v. Winona 
Produce Co., 197 Ill. 457, 64 N. E. Rep. 
496.’ 

Without further elaborating on the author- 
ities which have been rendered by different 
courts, or seeking to make any distinctions 
between those cases which treat gas and oil 
contracts as ‘‘incorporeal hereditaments’’ 
and those which catalogue them as ‘‘leases,’’ 
and those which describe them as effectual 
‘‘grants,’’ it is sufficient in summing up this 
subject to say that the trend of modern day 
decisions, and of most text writers, together 
with the judgment of the majority of lawyers, 
is to recognize a gas and oil contract, or an 
assignment thereof, as coming within the 
statute of frauds requiring the same to be in 
writing. 

Water J. Lorz. 

Muncie, Ind. 








HOMICIDE—RESISTING ARREST. 





STATE v. BYRD. 





Supreme Court of Svuth Carolina, July 56,1906. 


Where defendant was engaged in the commission of 
a crime which justified his arrest without a warrant, 
and he shot an officer having authority to arrest him, 
on a mere attempt to arrest, with knowledge that he 
was such an officer, he is guilty of a crime. 


Under Cr. Code 1902, §§ 26, 590, a magistrate has 
power to arrest without a warrant one committing a 
misdemeanor in his view. 


Cr. Code 1902, §§ 26, 590, authorizing a magistrate to 
arrest one committing a misdemeanor in his presence 
without a warrant, is not a violation of Const., art. 1, 
§ 16, protecting a citizen from unreasonable seizure 
of his person and property. : 


Woops, J.: ‘The defendants were convicted of 
the murder of William J. Cox, and sentenced to 
be executed on July 1, 1904. ‘The state offered 
evidence tending to prove these facts: William 
J. Cox, the deceased, was a magistrate. The de- 
fendants on the day of the homicide drove by his 
store ina buggy. B. M. Austin, at one time a 
dispensary constable, was at the store, and, see- 
ing there was some article in the buggy covered 
with oileloth, reached the conclusion it was con- 
traband liquor. Thereupon he and Cox followed 
the defendants, and, after passing them in the 
road, turned back, intending to arrest them. 
They then discovered that the defendants had 
gotten out of the buggy and were standing be- 
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hind it, each with a pistol in his hand. Austin 
drew his gun and ordered the defendants to throw 
up their hands. They complied with the de- 
mand, but Palmer Chriswell retreated about 30 
yards, and then fired on Austin, who was follow- 
ing him. Austin, the only eyewitness examined, 
testified that while he was thus engaged with 
Chriswell he heard firing from the direction of 
the point where Cox had approached Fletcher 
Byrd, the other defendant, and there Cox was 
found shot to death. At the time of the attempted 
arrest the defendants were not told that Cox was 
an officer, but the defendant, Fletcher Byrd, sub- 
sequently stated to the witnesses Hughes and Ger- 
trude Gillion that the shooting was with “‘spies,”’ 
or dispensary constables. The evidence tended 
to show further that the defendants lived just 
across the Greenville line, in Laurens county, and 
were not unfamiliar with the country and its in- 
habitants. The defendants offered no testimony. 

It is necessary to quote the first exception to 
the charge in full. It is that the circuit court 
erred ‘“‘in not charging the jury that if they be- 
lieve from the evidence that the deceased, William 


J. Cox, and D. M. Austin drove by the defendants, 


and across the road in front of them, drew a gun 
on them, ordered them to halt and surrender, had 
no warrant for their arrest, and never told the 
defendants they were officers of the law, the de- 
fendants would have the right to resist arrest, 
and that they would have the right to kill the 
assailants, or either of them, if necessary to save 
themselves from serious bodily harm or death.* 
It might be sufficient to say that the circuit judge 
stated to the jury fully his views as to the limit- 
ations of the right of an officer to arrest without 
warrant, and was not requested to charge defend- 
ants’ view of the law as stated in this exception. 
But the exception could not, in any view, be sus- 
tained, because, if the deceased had the right to 
make the arrest, the defendants could not justify 
resistance on the ground that he did not give 
them express notice at the time that he was an 
officer, if that fact was already known to them 
(State v. Williams, 36S. Car. 493, 15S. E. Rep. 
554); and there was, as we have seen, some evi- 
dence from which such knowledge might be in- 
ferred. But aside from this, the facts afford no 
basis for a charge as to the right of self-defense 
of hose threatened with death or serious bodily 
harm. There is nothing in the evidence to sug- 
gest an intention of the deceased magistrate to do 
more than arrest the defendants, and, even if the 
attempted arrest was illegal, an illegal arrest is 
usually nothing more than a trespass, and does 
not excuse a homicide committed in resisting it, 
unless it appears that such killing was necessary 
in self-defense; that is, to prevent death or great 
bodily harm. 25 A. & E, Ency. Law (2nd Ed.), 
279, and authorities cited. As a general rule, it 
is the duty of an officer, in making an arrest, to 
state his official character and the cause of the 
arrest, exhibiting his warrant, if he has one; but 
the failure to take these precautions does not 





justify homicide or even physical resistance by 
the party arrested, without inquiry on his part as 
to the authority for his arrest. In State v. Ander- 
son, 1 Hill, 327, 345, which is generally regarded 
as a case of great authority, a private citizen was 
killed while attempting to arrest Anderson, in 
this state, for a murder committed in Georgia. 
Judge O’Neall says: ‘fhe qualification to the 
general rule to which I have alluded is that 
where the party making the arrest inform the 
prisoner of their intention to arrest, or actually 
make it, and the prisoner makes no demand of 
the cause, it is not necessary to state it. After 
Col. Martin informed the prisoner that he and 
his party were there to arrest him, to avail him- 
self of his want of knowledge of the cause of the 
intended arrest, he ought to have demanded it. 
His failure to do so, as well as the facts to which 
I have already adverted, deprive him of any bene- 
fit of this defense.”” The defendants knew they 
were actually engaged in the commission of a 
crime which subjected them to arrest without 
warrant by a magistrate or certain other officers 
mentioned in the dispensary law, and when they 
shot without inquiry they did so at their pert). 
In the Anderson case, the court held the crime 
charged in Georgia was a felony justifying arrest 
in this state without warrant. The facts of the 
killing, which was there held to be murder, are 
strikingly like those adduced in this case, and the 
view of the court is conclusive of the question 
here made: ‘The prisoner’s guilt in Georgia 
was, I think, fully proved by the witness Wheeler. 
The witness and Goodson were two of a party 
who were in pursuit of the prisoner and his 
brother for some offense. They discovered them 
in the woods, and ordered them to stand. The 
brother instantly ran, and the prisoner shot 
Goodson dead. ‘here was nothing in this trans- 
action which made it less than murder. There 
was no force imposed on the prisoner, not even 
the touching of his person, or an attempt to lay 
hands on him. There was no offer or threat to 
kill or do personal violence to him. He was re- 
quested to stand, and, instead of doing as any 
honest man would have done—standing still and 
asking ‘why he was required to stand?’—be shot ° 
and killed Goodson. If, under these circum- 
stances, the homicide is not to be adjudged mur- 
der, it will be difficult hereafter to apply to any 
case Mr. Justice Foster’s description of the dis- 
tinguishing characteristic of murder—‘a heart 
totally devoid of social duty and fatally bent on 
mischief.’ ’’ 

The circuit judge charged: ‘Magistrates may 
arrest persons whom they see, or who come in 
their view, of violating the law. They may ar- 
rest them or order them arrested without a war- 
rant, but a warrant must be gotten as soon as 
possible. A magistrate may arrest a person who 
is violating the law within his view. * * * If 
you find that the defendants were hauling contra- 
band liquor, that was a violation of the law, and 
a magistrate would have the right to arrest them 
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without a warrant, if it came within his view.” 
As to this instruction, the defendants take the 
position that a magistrate may arrest without 
warrant only for a felony or breach of the peace 
committed in his presence, and therefore he could 
not legally arrest one who was hauling contra- 
band liquor in his view, that being only a misde- 
meanor. Section 26 of the Criminal Code of 1902 
authorizes and requires a magistrate, without 
warrant, to ‘‘arrest and commit, if necessary, any 
person who,in his view, shall perpetrate any 
crime or misdemeanor whatsoever.’’ State v. 
Williams, supra. Section 590 of the Criminal 
Code of 1902 provides: ‘‘Any person detected 
openly or in the act of violating any of the pro- 
visions of this chapter shall be liable to arrest 
without warrant: provided, a warrant shall be 
procured within a reasonable time thereafter.” 
The chapter in which this section is found relates 
to the liquor laws of the state. There was evi- 
dence tending to show that the defendants killed 
the magistrate who was attempting to arrest them 
while they were perpetrating in his view the 
crime of transporting contraband liquor from one 
place to another within this state. See State v. 
Moody, 70 S. Car. 56,49 S. E. Rep. 8. Under 
section 16 of article 1 of the state constitution, 
which protects the citizen from unreasonable 
seizure of his person and property, there is, no 
doubt, a limit to the power of the general assem- 
bly to authorize arrest of the citizen without 
warrant, but we do not think that limit has been 
reached when an officer is required to arrest with- 
out warrant one whom he discovers in the act of 
violating the criminal law. A full discussion of 
the authorities on this subject will be found in 
Burroughs v. Eastman (Mich.), 59 N. W. Rep. 
817, 24 L. R. A. 859, 45 Am. St. Rep. 419. Jones 
v. Root, 6 Gray (Mass.), 435, holds constitutional 
a statute relating to the arrest without warrant 
of persons transporting contraband liquor, almost 
exactly the same as section 590 above quoted. 
‘At common law, as a general rule, an arrest 
could not be made without warrant for an offense 
less than felony except for a breach of the peace.”’ 
3 Cyc. 880; State v. Sims, 16S. Car. 486. These 
common-law exceptions to the general rule were 
based on the principle that the ordinary right of 
exemption from arrest, except upon warrant, 
should yield to public necessity. Without such 
exceptions the due administration of the law 
would be vitally impaired. As long as excep- 
tions additional to those fixed by the common 
law fall fairly within the principle from which 
the common-law exceptions arose, they are not 
subject to constitutional objection. To hold that 
the legislature has no power to prevent crime by 
requiring an officer to arrest the person actually 
committing it, without waiting to procure a war- 
rant, and thus allow time for the complete per- 
petration, would in many cases lead to the prac- 
tical result that, though the state may punish the 
criminal, it cannot arrest the verpetation of the 
crime by laying its hand instantly on the crimi- 
nal while in the criminal act. 





The circuit judge charged: ‘The use of a 
deadly weapon presumes malice, but the pre- 
sumption may be rebutted. So, after all, it 
is left for the jury to say, from all the facts 
and circumstances, whether the killing was 
done with malice, or not.’? This was in exact 
accordance with the law as laid down in State v. 
Levelle, 34 8. Car. 120, 13 8. E. Rep. 319, 27 Am. 
St. Rep. 799; State v. Jackson, 36 S. Car. 487, 15 
S. E. Rep. 559, 31 Am. St. Rep. 890; and a num- 
ber of other cases. 

‘The defendants next complain of this sentence 
in the charge: ‘‘Malice is the intentional killing 
of a person, knowing it to be wrong, intending to 
do it, knowing it to be wrong, without just legal 
excuse.’’ This is substantially the same language 
used by the eircuit judge in State v. McDaniel, 
68 S. Car. 304, 47 S. E. Rep. 384, 102 Am. St. Rep. 
661. As in that case, the word ‘‘excuse,”’ as here 
used, embraced the idea of extenuation. which 
would reduce the crime from murder to man- 
slaughter, for immediately after this portion of 
the charge as to malice follows a full statement 
of the law as to manslaughter, which was so clear 
that the jury could not fail to understand, if the 
‘sexcuse’’ of sudden, heat and passion on sufficient 
legal provocation existed, the offense would be 
manslaughter, and not murder. 

Exception is taken to the opening of the charge 
on the subject of self-defense for lack of consist- 
ency and clearness. The burden was on the de- 
fendants to prove all the elements of self-defense. 
These were clearly laid down in the charge. The 
error of saying that the defendants were not 
obliged to show the existence of one of these 
elements was favorable to the defendants, and 
they cannot complain that it was immediately 
corrected. 

On the question as to whether the liquor the 
defendants had was contraband, the circuit judge 
charged: “If you find that the defendants were 
hauling contraband liquor, that was a violation 
of the law; tbat would be a violation of the law, 
and the magistrate would have the right to arrest 
them without a warrant if it came within his 
view; and if he was satisfied, of his own knowl- 
edge, that they were violating the law, he would 
have the right to arrest them, and would have 
the right to call in anybody to assist him.’’ There 
was no request to charge the converse of this 
proposition, and emphasize the rights of the de- 
fendants by an instruction to the effect that the 
defendants were not subject to arrest for trans- 
porting liquor not contraband. The exception 
which alleges error in this respect therefore can- 
not be sustained. 

The judgment of this court is that the judg- 
ment of the circuit court be aftirmed, and that the 
case be remanded to that court for the purpose of 
having a new day assigned for the execution of 
the sentence heretofore imposed. 


Nore.—Killing in Self-Defense of Officer Attempt- 
ung an Unlawful Arrest.—The leading case on the 
subject of this noteis that of Starr v. United States, 
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153 U. 8.614, 14 Sup. Ct. Rep. 919, where the United 
States Supreme Court held that one, who, having no 
knowledge and not being informed or chargeable with 
notiee of the character or mission of an officer legally 
seeking to arrest him, kills the officer, if the killing is 
apparently necessary to save his own life, may be ex- 
cusable on the ground of self-defense, although his 
threatening and violent conduct prevented the officer 
from making known his character and mission. It 
was also said in that case that “‘whether, in such a 
case, the right of self-defense was legitimately exer- 
cised, depends on the circumstances of the particular 
transaction, and previous unlawful conduct of such 
person, and hisseeking to avoid arrest therefor, are 
to be considered only as tending to show that he knew 
or believed that the mission ofthe officer was to arrest 
him.”? 

The decisions applying to the rule laid down in the 
preceding paragraphs are somewhat confusing al- 
though not necessarily unreasonable. Thus, it is 
held that defendant cannot justify killing an officer 
who attempted to arrest him by showing that deceased 
failed to inform him of the warrant or of the intent to 
arrest. Appleton v. State, 61 Ark. 590, 33 8S. W. Rep. 
1066; People v. Pool, 27 Cal.572; Thomas vy. State, 91 
Ga. 204, 18 S. E. Rep. 805; State v. Phinney, 42 Me. 
384. So also, if from the actions and words of the de- 
fendant he may be presumed to have known that de- 
ceased was an officer, he is not justified in resisting 
arrest, even though the officer had no warrant. Peo- 
ple y. Wilson, 55 Mich. 506, 21 N. W. Rep. 995; White 
vy. State, 70 Miss. 253, 11 So. Rep. 682. So also it has 
been held that if one merely announces his intention 
ofarresting a person, such person is not justified in 
shooting him though the former’s official charcter is 
not known to the latter, and though in fact the arrest 
may be unwarrantable. This is as far as the cases goin 
restricting the right of self-defense in resisting arrest. 

On the other hand, there are authorities which seem 
to run counter to the rules laid down in the preceding 
paragraph. Thus it was held in the case of Simmer- 
man y. State, 14 Neb. 568, 17 N. W. Rep. 115, that one 
may resist an unlawful attempt at arrest, and, if nec- 
essary, rather than submit, may lawfully kill the per- 
son making it. It appeared in the first trial of this 
case that defendant and his companion, while seated 
at a hotel table, awaiting an ordered supper, were 
approached by deceased, who covered them with a 
revolver, and ordered them to throw up their hands. 
Instead of complying, they seized the revolver of de- 
ceased and with their own weapons shot him to death. 
Deceased was known as a “sheriff,” but there was no 
evidence that he had ever seen defendants before, nor 
that he was attempting to make a lawful arrest, nor 
that defendant had ever seen or heard of deceased 
before, nor that defendant and his companion were 
ever suspected of crime. It was held that under these 
cireumstances the homicide was justifiable. Simmer- 
man V. State, 14 Neb. 568. 

It seems, therefore, that there must be lawful au- 
thority to arrest, and with this understood the general 
rule may be stated as follows: Where one resists an 
ofticer attempting to make an arrest without lawful 
authority, and in the course of such resistance kills 
the officer or one assisting him, and the resistance is 
only in proportion to the assault and is provoked by 
the officer, the killing is neither murder nor man- 
slaughter, if it is without malice. State v. Oliver 
(Del.), 2 Houst. 585. So, also, where a person guilty 
of a misdemeanor, and fired on by a policeman while 
avoiding arrest, may repel such attack in self-defense 





by returning the fire; and if, in so doing, he kills‘the 
officer, such killing is not necessarily unlawful. Tiner 
v. State, 44 Tex. 128; Plummer y. State, 15 Ind. 308, 
34 N. E. Rep. 968. 

So, also, it is to be observed that the right of resist- 
ance to unlawful arrest continues throughout the un- 
lawful detention, and may be exercised, not only by 
the person detained, but by another in his behalf, and 
a homicide resulting therefrom is not culpable. Al- 
ford v. State, 8 Tex. App. 1, 8 Am. St. Rep. 454. So, 
also, a person illegally arrested, though he has acqui- 
esced in the arrest, may use such force as is necessary 
to regain his liberty; and, if it reasonably appears 
that the officer intends to prevent his escape, may 
shoot the officer in self-defense. Miers v. State, 34 
Tex. Cr. Rep. 161, 29S. W. Rep. 1074, 58 Am. St. Rep. 
705. 








JETSAM AND FLOTSAM. 


CITY ORDINANCES AFFECTING ADVERTISEMENTS 
AND BILL BOARDS. 

The decision of the Supreme Court of Illinois in 
City of Chicago v. Gunning System (April, 1905, 73 N. 
E. Rep. 1085), recognizes the right of a municipal cor- 
poration under the general power to pass and enforce 
all necessary police ordinances, to regulate, by reason- 
able ordinances, the construction and use of bill 
boards located on private property within the city. 
The court, however, asserts a very substantial dis- 
cretionary power of passing upon the reasonableness 
or unreasonableness of a given ordinance. It was 
held that an ordinance requiring all billboards to be 
constructed of sheet or galvanized iron or other 
equally noncombustible material, not to exceed 100 
square feet in area, and located not closer than 25 feet 
from the front line of the lot, with a base at least 3 
feet above the level of the street, and that one 
such board shall not be erected nearer than 5 feet 
from another, each having independent supports, 
which ordinance was not limited to any particular 
districts in the city, is void for unreasonableness, 

It was expressly intimated that an ordinance such 
as this might be upheld if restricted in its operation 
to densely built up portions of the city, but as the 
ordinance in question was universal in scope, and 
therefore included sparsely settled sections, it was 
pronounced unreasonable and invalid. 

The most significant feature of this decision is shown 
in the following extract from the opinion: 

“Section 4 provides that no sign or billboard shall 
be erected upon any boulevard or pleasure drive, or 
in any street where three-fourths of the buildings in 
such street are devoted to residence purposes, with- 
out the consent, in writing, of at least three-fourths 
ofthe residents and property owners on beth sides of 
the street in the block where it is desired to erect such 
board. There is no evidenee in the record upon which 
to base the reasonableness of this provision. It seems 
to be an arbitrary restriction on the part of the city. 
depriving an individual property owner of the use of 
his property as he may choose, without any showing 
that such use would be injurious to others in the same 
vicinity. On the evidence before us that section must 
be held unreasonable and void. 

Section 5 provides that all signs and billboards 
erected before the passage of the ordinance which 
shall exceed one hundred square feet in area or are 
of a greater height than ten feet above the surface of 
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the ground shall pay an annual license of fifty cents 
per square foot, and in default of such payment shall 
be torn down. The evidence shows that under this 
section appellee would be required to pay to the city 
$210,000 per year, while its gross income is but $120,- 
000 per year. Allof these signs and billboards upon 
which this license would have to be paid were erected 
by appellee under the ordinances of the city as they 
existed atthe time they were built, and the city in 
some instances received a license fee for the privilege 
of erecting the same. This provision of the ordinance 
is not only unreasonable in its terms, but is prohibi- 
tive of appellee’s business, and if enforced appellee 
would be required to pay more than one and one- 
half times the amount of its gross income or have its 
property destroyed. An ordinance which is unreason- 
able, unjust and oppressive will be held by tke courts 
to be void. Hawes v. City of Chicago, 158 II]. 658, 42 
N. E. Rep. 378, 30 L. R. A. 225. 

The purpose of Sections 4 and 5 seems to be mainly 
sentimental, and to prevent sights which may be of- 
fensive to the esthetic sensibilities of certain indi- 
viduals residing in or passing through the vicinity of 
the billboards. The extreme restrictions placed on 
the erection and maintenance of such boards, and the 
license fee placed thereon, indicate that these sections 
were intended to be prohibitive rather than regu- 
ative, and are, in our judgment, unreasonable.” 

The position so taken is in accord with the decisions 
of the New York Supreme Court, Appellate Division, 
First Department, in People, etc., v. Green, 8 App. 
Div. 400, and the Supreme Court of New Jersey in 
Bill Posting Sign Co. vy. Atlantic City, 58 Atl. Rep. 
342. The law may, therefore, be looked upon as 
quite generally settled that ordinances limiting the 
use of private property for the public advantage will 
be upheld only if their object is the protection of 
health or physical safety; that merely esthetic aims 
or purposes may not be effectuated by the state or a 
city under the police power. The only course ap- 
parently open for the promotion of public xsthetic 
interests and gratification is through the exercise of 
eminent domain, following the policy of the Massa- 
chusetts cases of Parker v. Common wealth, 178 Mass. 
199; Attorney-General v. Williams, 55 N. E. Rep. 77. 
See editoral in this journal on Public Asthetie Uses, 
December 28, 1904.—New York Law Journal. 





CORRESPONDENCE. 


THE JUVENILE COURT OF COLORADO. 
Editor of the Central Law Journal: 


Of course, I deeply appreciate the kind editorial 
reference made to “The Problem of the Children” in 
your last issue. It means a great deal to this cause to 
have a legal publication like the CENTRAL LAW JOUR- 
NAL give it the attention you have givenit. It is a 
positive help. I have been amazed at the ignorance 
displayed by members of the bar, as to the real pur- 
poses of this so-called Juvenile Court. I havealways 
found members of the bar, however, enthusiastic ad- 
vocates of the plan when they understand its real 
purpose. One difficulty has been that they have not 
taken the time to investigate the subject as much as 
they should, in my judgment. I am sure that your 
articles will arouse a very valuable interest, not only 
in this subject, but also in the important problem of 
crime. To me it has been perfectly wonderful to see 








the results wrought here in five years by a system 
that is not only justified, but positively indicated by 
the chancery court practice. 

For nearly three years I have sent all boys committed 
to the Reform School alone, and not one ever failed to 
go. Under separate cover I send you a copy of my 
address at the recent National Conference on Charities 
and Corrections, which I trust may be of interest. 1 
am going to send your editorial to President Roose- 
velt. I have the honor of his friendship, and I have 
talked with him a great deal on this subject. He did 
me the honor to mention the work of this court in his 
message to Congress last December. He has read 
every word of “The Problem of the Children,” and I 
know it meets his cordial approval. I understand 
that he will have something to sayin his next message 
about this problem of crime, and I want him to have 
your editorial in order that he will not be side-tracked 
by Secretary Taft’s ideas. We have a large number 
of letters already from lawyers all over the country 
requesting this booklet, all as result of your boost. 
We send it gladly, and without charge, to all of them. 

Sincerely yours, 
BEN B. LINDSEY, 
Judge Juvenile Court. 

Denver, Colo. 


LITIGATION AFTER DEATH. 
Editor of the Central Lav Journal: 
**E’en from the tomb the voice of Nature cries, 
E’en in our ashes live their wonted fires.” 

The above lines are brought to mind by the title of 
an old case found on the docket of the superior court 
of Asheville, N. C., as follows: 

‘““W. M. Parham, deceased, vs. J. M. Parham, Ad- 
ministrator of W. K. Parham, deceased.”’ 

Yours truly, 
F. W. THOMAS. 

Asheville, N. C. 





HUMOR OF THE LAW. 





Judge Swarts, of Norristown, Pa., in a recent case 
laid down the law relating to mothers-in-law as fol- 
lows: “‘It should be distinctly understood that the 
husband is master of his own house. The wife has no 
right to invite or admit her mother or any one else to 
the house against her husband’s will. The wife, can, 
however go to see her mother whenever she wishes, 
so long as she does not go so often as to neglect her 
duties to her husband and herhome. That sounds 
very nice and etbical and all that, but it will hardly 
carry conviction when opposed to practical experi- 
ence.’”’ 

Even in the days when he was a struggling young 
lawyer Chauncey Depew was gifted with a consider- 
able deal of the self-confidence which in later years 
came te be known by many men. One ofthe first cases 
he had in court involved a somewhat complicated 
question of inheritance. But he gaily tackled it and 
prepared what he regarded as an unanswerable argu- 
ment. He hal proceeded for some time when he 
noticed that the judge seemed to lose interest. Law- 
yer Depew hesitated and said, “I beg pardon, but I 
hope your honor follows me.” The judge shifted in 
bis chair as he replied, ‘I have so far, but I’ll say 
frankly that if 1 thought I could find my way out I’d 
quit right here.” 
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Resort, and of all the Federal Courts. 





11, 36, 37, 50, 81, 90, 93, 146, 147 


ARKANSAS 
CAIN iia bi vet pane caniadanes 27, 46, 51, 52, 53, 78, 122 
COGMIETG oc. dccisiviinesscdsscerccesshocensionbemleeee 49, 59 
WEA, 3.5 0-6-6550: 50256464435n nese cen eae eka eae 8 


10, 15, 34, 61, 64, 65, 68, 86, 110, 133, 186, 159, 161, 165 
spd cnen ramet Reece 42, 45, 77, 116, 118 
44, 67, 80, 102, 104, 113, 141, 148 
feheal tae 63, 75, 88, 85, 132, 156 
I iis i bia: nt amined 5, 88, 96, 99, 108, 139, 166 
UID i 3 a:0:06 etrdaivadescviaes ceaedbhitessesbeeninadee en 55 
NEW YORK, 2, 12, 16, 17, 25, 29, 30, 39, 41, 43, 54, 56, 62, 71, 72> 
73, 74, 79, 91, 108, 106,107, 111, 115, 119, 124, 125, 126, 127> 


130, 137, 144, 145, 152, 154, 155, 155, 160, 162, 163, 164 


ILLINOIS 
INDIANA 

KENTUCKY...... 
MISSISSIPPI.... 


OHIO . 

TENNESSEE.......... 

TEXAS, 4, 35, 38, 48, 57, 76, 87, 89, 92, 94, 95, 101, 120, 128, 134, 
35, 138, 150, 151, 157 

po rrr ry rs 

U.S.C. C. OF APP., 1, 19, 20, 22, 26, 33, 66, 70, 97, 98, 105, 109, 
112, 114, 117, 121, 131, 140 

UNITED STATES D.C ...+ e018, 21, 23, 24, 28, 123, 142, 154 

WASHINGTON, 3, 6, 7. 9, 14, 41, 32,40, 58, 60, 69, 71, 84, 100, 129, 
143 


1, AcCoUuNT—Jurisdiction of Equity.—The singleness 
of the accounts to be rendered comes equally within the 
jurisdiction of equity, where the requisite intricacy and 
complications exist.—McMullen Lumber Co v. Strother, 
U.S. C.C. of App., Eighth Circuit, 186 Fed. Rep. 295, 


2. ACCOUNT STATED—Retention of Bill Without Objec- 
tion.—Retention without answer of bill rendered held 
not to create a liability for the occupation of premises 
on the theory of an account stated.— Benedict v. Jen- 
nings, 93 N. Y. Supp. 464. 

4. ADVERSE POSSESSION—KExtent of Claim.—Where a 
party claims real estate only to a given line, and makes 
no claim as to where the line is located, his adverse pos- 
session is limited to the line, wherever it may be estab- 
lished.—Wileox v. Smith, Wash., 80 Pac. Rep. 803. 

4. ADVERSE PossEssION—Tacking of Periods.—Where 
the running of limitations is interrupted, the periods 
prior and subsequent to the interruption cannot be 
tacked, to make out title by adverse possession.—Law- 
less v. Wright, Tex., 86 8. W. Rep. 1939. 

5. ANIMALS—Wrongful Killing of Neighbor’s Sheep.— 
Dogs are property, and may not rightfally be killed, 
except for just cause.—Reed v. Goldneck, Mo., 86 S. 
W. Rep. 1104. 

6. APPEAL AND ERRUR—Action to Quiet Real Estate.— 
In action to quiet title to real estate, plaintiffs held not 
entitled to complain on appeal of failure to enforce their 
lien for taxes paid on land awarded to defendants.— 
Wilcox vy. Smith, Wash., 80 Pac. Rep. 803. 

7. APPEAL AND ERROR — Adverse Possession. — The 
purchaser of alot held to acquire title by adverse pos- 
session to a strip erroneously included within its fence. 
—Erickson vy. Murlin, Wash., 80 Pac. Rep. $53. 

8. APPEAL AND ERROR—Aflirmance by Equally Di- 
vided Court.—Where the supreme court is equally di- 
vided, the judgment appealed from will be affirmed.— 
Holton v. Patterson, Fla., #8 So. Rep. 352. 

9. APPEAL AND ERROR—Delay in Filing Transcript.— 
A motion to dismiss an appeal, because the transcript 
was not certified and filed within 90 days from the taking 
of the appeal, denied under the showing made.—Dean 
v. Oregon R. & Nav. Co., Wash., 80 Pac Rep. 842. 





10. APPEAL AND ERROR—Findings of Facts.—Where 
the appellate court does not incorporate in its jadgment 
any finding of fact, it is presumed that the facts were 
found the same in that court as in the circuit court.— 
People v. Lindblom, Ill., 74 N. E. Rep. 78. 

1l. APPEAL AND ERROR—General Exceptions to Several 
Instructions.—A general exception to a refusal to give 
several instructions requested collectively will not be 
considered on appeal, if any of them are bad.—Young 
v. Stevenson, Ark., 868. W. Rep. 1000. 

12. APPEARANCE—Estoppel to Deny.—Where counsel 
for defendant authorized a person not admitted to prac- 
tice to appear on the return day, defendant’s counsel 
could not afterwards contend that there was no appear- 
ance.—Kerr v. Walter, 93 N. Y. Supp. 811. 

13. ARMY AND Navy — The “Boxer Uprising’ and 
Court Martial. -- The “Boxer uprising’ in China in 
1900 held to constitute ‘‘a time of war,’ within the 
fifty-eighth article of war, providing for the trial of cer- 
tain offenses committed by soldiers in time .of war by 
military court-martial.—Hamilton v. McClaughry, U. S. 
C. C., D. Kan., 136 Fed. Rep. 445. 

14. ASSIGNMENTS—Contract to Assign an Account.—A 
contract to assign an account held an option, enforce- 
able only after an assignment todefendant before a de- 
fault, or within a reasonable time thereafter.—Frye- 
Bruhn Co. v. McGowan, Wash., 80 Pac. Rep. 761. 

15. ATTACHMENT—Action on Replevin Bond.—In an 
action on a replevin bond, an instruction held not ob- 
jectionable for failure to limit the inquiry as to title to 
the time when the attachment under which plaintiff 
claimed was levied.—Fabian v. Traeger, I1l., 74 N. E. Rep. 
131. 

16. ATTORNEY AND CLIENT—Retainer.—Where a client 
retains a member of a firm, in the absence of any stipu- 
lation that such attorney only shall attend to theclient’s 
business, there isa retainer of the firm.—Lockwood vy. 
Dillenbeck, 93 N. Y. Supp. 321. 

17. BANKRUPTCY—Composition. — Under Bankr. Act, 
ch. 541, § 12, authorizing compositions by bankrupts, and 
providing in subdivision ‘“d” for the confirmation of 
such compositions by the covrt, the order of confirmation 
acts as a discharge in bankruptcy.—Mandellv. Levy, 93 
N. Y. Supp. 545. 

18. BANKRUPTCY—Controversies Between Creditors. — 
A claimed indebtedness trom one creditor of a bankrupt 
to another, growing out of transactions not connected 
with the bankruptcy proceedings, cannot be litigated in 
such proceedings or adjusted in the distribution of divi- 
dends.—Jn re Girard Glazed Kid Co.,U.8. D.C.,8. D. 
N. Y., 136 Fed. Rep. 511. 

19. BANKRUPTCY—Effect of False Oath to Schedule.— 
Evidence held to sustain a finding that certain bank- 
rupts had been guilty of making a false oath to their 
schedules, etc., precluding a discharge.—Barton Bros. 
v. Texas Produce Co., U. 8. 0. C. of App., Eighth Circuit, 
136 Fed. Rep. 355. 

20. BANKRUPTCY — Informalities in Procedure.—A mo- 
tion to dismiss a petition to revise, filed under Bankr. 
Act, ch. 541, § 24b, on the ground of informality in the 
procedure and delay, denied. — Meyer Bros. Drug Co. 
v. Pipkin Drug Co., U. 8. C. OC. of App., Fifth Circuit, 136 
Fed. Rep. 396. 

21. BANKRUPTCY—Preferences.—U nder Bankr. Act, ch. 
541, § 60a, a mortgage held not to be a preference, in the 
absence of findings as to time of insolvency, and the 
mortgagee having reasonable cause to believe a prefer- 
ence was intended.—IJn re Clifford, U. 8. D. C., N. D. 
Iowa, 136 Fed. Rep. 475. 

22. BANKRUPTCY — Provable Claims. — Damages for 
breach of contract of bankrupt to pay rent at times sub- 
sequent to the filing of the petition in bankruptcy are 
not provable claims.—Watson v. Merrill, U. 8. ©. C. of 
App., Eighth Circuit, 136 Fed. Rep. 359. 

23. BANKRUPTCY—Selection of Trustee.—A committee 
of creditors holding claims against a bankrupt’s estate 
by assignment held to hold as trustee or under a power 
coupled with an interest, so that the committee only was 
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entitled to prove the claims as asingle claim.—ZJn re E. 
T. Kenney Co., U. 8. D. O., D. Ind., 136 Fed. Rep. 451. 

24. BANKRUPTCY—Validity of Bonds.—The failure of a 
Pennsylvania corporation to promptly pay the tax due 
the state on an increase of its capital stock held not to 
invalidate such stock or bonds based thereon.—First 
Nat. Bank v. Wyoming Valley Ice Co., U.8S.D.C.,M. D. 
Pa., 136 Fed. Rep. 466. 


25. BANKRUPTCY — Validity of Chattel Mortgage.— A 
trustee in bankruptcy has no greater right to attack a 
chattel mortgage executed by the bankrupt than the 
creditors represented by such trustee had at the time of 
the adjudication in bankruptcy.—Skilton v. Codding- 
ten, 93 N. Y. Supp. 460. 


26. BANKRUPTCY — Verification of Petition. — An in- 
voluntary petition held sufficiently verified by petition- 
ers’ attorney, under Bankr. Act, ch. 541. § 18, subd. ‘‘c.”— 
Rogers v. De Soto Placer Min. Co., U. S: C. ©. of App., 
Ninth Circuit, 136 Fed. Rep. 407. 


27. BENEFIT SOCIETIES—Conflicting Provisions of Con- 
tract.—Provisions of contract of insurance in benefit 
society held conflicting, whether answer in application 
was warranty, so that assured was relieved from obliga- 
tion to strict warranty .—O’Connor v. Grand Lodge A. O. 
U. W., Cal., 80 Pac. Rep. 688. 


28. BILLS AND NOTES—Accommodation Indorsement.— 
An indorsee of certain notes executed by a corporation 
for discount held not charged with knowledge that the 
notes were executed by the corporation for accommoda- 
tion, by the form of the notes and indorsements.—Jn re 


Troy & Cohoes Shirt Co., U. 8. D. C., N. D. N. Y., 
136 Fed. Rep. 420. 
29. BILLS AND NOTES — Presentment for Payment.— 


Failure to present a renewal note for payment at ma- 
tarity held to discharge an indorser, in the absence of 
proof that it would not have been paid by the maker if 
presented.—Hayward v. Empire State Sugar Co.,93 N. 
Y. Supp. 449. 


30. BILLS AND NOTES—Rights of Parties Under Fraudu- 
lent Draft.—Payee of draft fraudulently procured from 
the drawer by another, in order tu pay a claim existing 
in favor of the payee against that other, held entitled to 
retain the proceeds of the draft as against the drawer.— 
Hathaway v. Delaware County, 93 N. Y. Supp. 436. 


31. BREACH OF MARRIAGE PROMISE—Offer to Marry 
After Action Begun.—In action for breach of marriage 
promise, evidence that, after action was begun, defend- 
ant offered to marry plaintiff, held inadmissible. — 
Heasley v. Nichols, Wash., 80 Pac. Rep. 769. 

32. BROKERS — Right to Commissions. — Real estate 
brokers, having furnished a purchaser ready, willing, 
and able to purchase on the terms proposed, held en- 
titled to recover agreed commissions.—Norris v. Byrne, 
Wash., 80 Pac. Rep. 308. 

33. BROKERS—Value of Services.—In an action for the 
reasonable value of plaintiff’s services, it was no objec- 
tion to a reeovery that the witnesses did not agree as to 
the sum usually paid for similar services.—Walker Mfg. 
Co. v. Knox, U. S. C. C. of App., Sixth Circuit, 136 Fed. 
Rep. 334. 

84. CARRIERS—Boarding Moving Cars.—That intestate 
attempted to board a train of streetcars while it was 
moving slowly was not negligence per se.—Chicago Union 
Traction Co. v. Lundahl, Ill.,74N.E. Rep. 155. 

35. CARRTERS—Contract to Furnish Cars.—Where acon- 
tract was made by a carrier to furnish cars to transport 
cattle, the carrier was not exonerated from the con- 
sequences of its breach of the contract at the point of 
shipment by the fact that the cattle were to be carried 
over connecting lines.—Texas & P. Ry. Co. v. W. Scott & 
Co., Tex., 86S. W. Rep. 1065. 

36. CARRIERS—Injury to Alighting Passenger.—In an 
action for injuries to a passenger alighting, his station 
having been called, though not reached, held, that the 
question of defendant’s liability was for the jury.—Davis 
vy. Kansas City Southern Ry. Co , Ark., 86S. W. Rep. 995. 





37. CARRIERS — Injury to Freight Through Defect in 
Car.—A connecting carrier, promptly transporting and 
offering to deliver a car of vegetables, held not liable 
for the freezing thereof through a defect in the car fur- 
nished by the initial carrier.—St. Louis Southwestern 
Ry. Co. v. Myer, Ark., 86S. W. Rep. 999. 

38. CARRIERS—Injury to Live Stock in Transit.—In the 
transportation of live stock, a carrier, inthe absence of 
negligence, is not liable for injuries resulting from the 
acts of the stock itself.—Texas & P. Ry. Co. vy. Snyder, 
Tex., 86S. W. Rep. 1041. 

39. CHATTEL MORTGAGES—Effect of Delay in Filing.— 
Neglect to file a chattel mortgage of five years held not 
to affect its validity as between the parties or creditors 
not having acquired a specific lien by judgment or ex- 
ecut.on,.—Skilton v. Coddington, 93 N. Y. Supp. 460. 

40. CONTRACTS—Action for Breach of Building Con- 
tracts.—Owner of building held under no obligation to 
take charge of and complete building himself, to lessen 
amount of damage he might claim for demurrage.— 
Leghorn v. Nydell, Wash., 80 Pac. Rep. 833. 

41, CONTRACTS—Knowledge of Illegality.—If a party, 
agreeing to represent a bank in another state, knows 
that his agreement is illegal, he can recover no damages 
for its breach.—People v. Mercantile Co-op. Bank, ¥3 N. 
Y. Supp. 521. 

42, CONTRACTS—Mutuality.—Contract to order goods 
from defendant held not lacking in mutuality, but to 
bind plaintiff to take the goods, except in the event of 
an unforeseen contingency.—Semon, Bache & Uo. v. 
Coppes, Zook & Mutschler Co., Ind., 74 N. E. Rep. 41. 

43. CONTRACTS — Time of Performance. — Where «a 
building contract provided that the building was to be 
paid for when a permanent loan was placed thereon, 
which was not done because of the fault of the owner, 
the owner could not object that the last payment was 
not due.—Mogulewsky v. Rohrig, 93 N. Y. Supp. 590. 

44. CORPORATIONS—Purchase of Corporate Indebted- 
ness.—On redemption by a corporation of land. from 
a stockholder, held, that he should not be required to 
furnish any of the money for the redemption purposes.— 
Bramblett v. Commonwealth Land & Lumber Co., Ky., 
86 8. W. Rep. 1114. 

45. CORPORATIONS — Wife’s Right to the Transfer of 
Stock.— Wife held to acquire, as between herself and her 
husband, a mere equitable right to have his legal title to 
stock certificate in corporation transferred to her, sub- 
ject to any paramount right of the corporation and third 
parties.—Boone v. Van Gorder, Ind., 74. N. E. Rep. 4. 

46. CouRTS—Vacating Orders. — Ruling of the court 
sastaining demurrers is not the law of the case in any 
such sense as to preclude the court from vacating the 
same.—De La Beckwith v. Superior Court of Colusa 
County, Cal., 80 Pac. Rep. 717. 

47. COVENANTS—Pleading.—A bill by an intermediate 
vendor to recover frem his vendor reimbursement for 
breach of covenant held to suffic'ently allege that com- 
plainant’s liability to his vendee had been satisfied.— 
Morro v. Baird, Tenn., 86 S. W. Rep. 1079. 

48. CRIMINAL TRIAL—Burden of Proving Former Jeo- 
pardy.—Where an accused interposes a plea of former 
jeopardy, the burden is on himto establish its truth.— 
Clement v. State, Tex., 868. W. Rep. 1017. 

49. CRIMINAL TRIAL—Former Acquittal.—Acquittal of 
violation of city ordinance forbidding erection or re- 
moval of building in fire limits held a bar to further 
prosecution for same offense.—Noland v. People, Colo., 
80 Pac. Rep. 887. 

50. CRIMINAL TRIAL—Leading Questions.—A conviction 
held not to be reversed for leading questious of the 
prosecuting attommey and his remarks to witness, unless 
abuse of discretion by the trial court be shown.—Scott v. 
State, Ark., 86S. W. Rep. 1004. 

51. CRIMINAL TRIAL—Misconduct of Jurors.--Miscon- 
duct of jurors in a criminal case having been shown, 
held, that they could not deny its prejudicial influence. 
—People v. Chin Non, Cal., 80 Pac. Rep. 681. 
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52. CRIMINAL TRIAL—Proving Reputation.—Where a 
defendant is permitted to prove his character for peace 
and quiet, it must be done by proving general reputation 
in the community or communities where he has lived.— 
People v. Murphy, Cal., 80 Pac. Rep. 709. 

58. Crors—Right to Growing Crops.—A grantee ina 
deed deposited in escrow, to be delivered on the gran- 
tor’s death, held entitled to the share of the crops grow- 
ing at grantor’s death,to be delivered bya lessee as 
rent.—Wilhoit v. Salmon, Cal., 80 Pac. Rep. 705. 

54. DAMAGES — Breach of Agreement for Sale of 
Patented Article.—In a suit for breach of a contract te 
renew an agreement for the sale of a patented article in 
specified territory, the measure of damages was the 
value to plaintiff of such renewal.—Herman vy. William 
B. Pierce Co.,93 N.Y. Supp. 413. 

55. DAMAGES—Destruction of Crops. — The value of 
timothy and alfalfa seed held a proper element of dam- 
age and the destruction of growing crops.—Candler v. 
Washoe Reservoir & G. C. Ditch Co., Nev., 80 Pac. Rep. 
751. 

56. DAMAGES—Evidence.—It is error to permit on suing 
for damages sustained in a collision between his wagon 
and a street car to testify as to the amount of repairs, 
without showing their necessity and reasonable value. 
—Reid v. New York City Ry. Co., 93 N. Y. Supp. 533. 

57. DAMAGES—Measure of, in Personal Injury Case.— 
In action for injuries, plaintiff held not limited in his 
damages to particular calling in which he was engaged 
at time of injuries, or wages he wasthen receiving.— 


Dallas Consol. Electric St. Ry. Co. v. Hardy, Tex., 86 Se 


W. Rep. 1053. 


58. DAMAGES—Pleading.—Expenses incurred for nurs- 
ing, doctor bills, etc., must be specially pleaded in an 
action for injuries.—Stowe v. La Conner Trading & 
Transportation Co., Wash., 80 Pac. Rep. 856. 

59. DBATH—Money Value of Wife’s Earning Capacity. 
—In an action by a husband for the death of his wife, 
what she might earn per annum was a proper element 
for the consideration of the jury on the question of dam- 
ages.—Denver & R. G. R. Co. v. Gunning, Colo., 80 Pac. 
Rep. 727. 

60. DEATH— What Constitutes Legal Residence.—That 
a man makes his home at a hotel while his family is ab- 
sent in another state does not affect the question of his 


legal residence.—McCord v. Rosene, Wash., 80 Pac. Rep. 


793. 

61. DEDICATION—What Constitutes.—In order to con- 
stitute a common-law dedication of land for a highway, 
it is essential that the intention to dedicate and an ac- 
ceptance by the public be established by clear and un- 
equivocal facts.—Town of Bethel v. Pruett, Ill., 74.N. E. 
Rep. 111. 

62. DISCOVERY—Physical Examination in Suit to An- 
nul Marriage.—In a suit to annul a marriage for 1mpo- 
tency, plaintiff held entitled to order requiring the de- 
fendant to submit to a physical examination by surgeons 
at the trial.—Gore v. Gore, 93 N. Y. Supp. 396. 

63. DivoRCE—Pederasty Constituting Cruel Treatment. 
—The crime of pederasty is cruel and inhuman treat- 
ment within the meaning of the divorce statutes.— 
Crutcher v. Crutcher, Miss., 88 So. Rep. 337. 

64. DrRaIns—Petition for Assessment.—An order au- 
thorizing commissioners of a drainage district to assess 
benefits held not a final order, so that an order vacating 
it was not appealable.—Commissioners of Lacey Levee 
& Drainage Dist. v. Langalier, Ill., 74 N. E. Rep. 148. 

65. EASEMENTS—Highways.—No prescriptive right can 
be acquired to pass over atract of land generally, not 
confined to a specific way, or definite, precise line.— 
Town of Bethel v. Pruett, Ill., 74 N. E. Rep. 111. 

66. EJECTMENT—Peadings.—In an action of ejectment, 
a departure in the reply from the allegations of entry in 
plaintiff's complaint held not such as to justify the court 
in rendering judgment for defendant on the pleadings.— 
Brosnan v. White, U. S. 0. C. of App., Ninth Circuit, 136 
Fed. Rep. 74. 





67. EMINENT DOMAIN—Claim for Damages and its Pri- 
ority over Mortgage.—A claim for injury to property by 
the location of railroad tracks in a street held a lien 
upon the corpus of the railroad superior either to a prior 
or subsequent mortgage.—Kentucky & I. Bridge & R. Co. 
v. Clemmons, Ky., 86 8. W. Rep. 1125. 


68. EMINENT DOMAIN—Partial Destruction of Building. 
—Where the front of defendant’s building and lot was 
taken to widen a street, a verdict allowing only part of 
the value of the building was sustainable only in case 
the remaining portion could be made valuable by recon- 
struction and rearrangement.—West Chicago Masonic 
Ass’n v. City of Chicago, I1]., 74. N. E. Rep. 159. 


69. EMINENT DoMAIN—Petition for Establishment of 
Highway.—The fact tha’ a petition for the establishment 
of a county road requests the establishment of a road 
with a branch is not a jurisdictional irregularity.—Che- 
lan County v. Navarre, Wash., 80 Pac. Rep. 845. 


70. EQuiTy;— The Test of Jurisdiction. — The test of 
equity jurisdietion is that, unless the remedy at law be 
as practical and efficient as the remedy in equity, resort 
may be had to the equity side of the court.—McMullen 
Lumber Co. v. Strother, U. 8. C. U. of App., Eighth Circuit, 
136 Fed. Rep. 295. 


71. ESTOPPEL—Void Tax Sale.—A landowner held not 
precluded from objecting to a void tax sale on the ground 
that he appeared and bid onthe land at the sale.— Young 
v. Droz, Wash., 80 Pac. Rep. 810. 


72. EVIDENCE—Action to Determine Validity of Will. 
—In an action to determine the validity of a will, state- 
ments made by testator’s mother to a physician, and also 
letters written by testator’s mother, were hearsay.— 
Roche v. Nason, 93 N. Y. Supp. 565. 


73. EVIDENCE—Burden of Showing Improper Charge 
Against Estate.—Where an administrator has made pay- 
ments in the discharge of his duties, the burden of proof 
is on contestant to show that they were an improper 
charge against the estate.—Jn re Cozine, 98 N. Y. Supp. 
557. 

74. EVIDENCE—Photographs.—In an action for injuries 
by falling into a hole in a city street, photographs of the 
hole, taken some time sub t to the accident, held 
admissible.—Miller v. City of New York, 93 N. Y. Supp. 
227. . 

75. EVIDENCE—Secondary Evid as to Execution of 
Bond.—Parol testimony of the execution by administra- 
tor of a statutory bond on sale of land held incompetent, 
in the ab of evid of a search for the bond itself. 
—Shannon v. Summers, Miss.; 38 So. Rep. 345. 


76. EVIDENCE—Testifying from Records.—On an issue 
as to the weight of certain cattle, the testimony of a wit- 
ness, from reeords which he was obliged to consult to 
answer the questions, was incompetent.—Texas & P. Ry. 
Co. v. Leggett, Tex., 86S. W. Rep. 1066. 


77. EXECUTION—Sale of Corporation Stock.—Injunction 
will not lie to prevent the sale of shares of stock on exe- 
cution, where it does not appear that the property is of 
any peculiar value to the plaintiff, or that the sale will 
cause irreparable damage.—Boone v. Van Gorder, Ind.,74 
N. @. Rep. 4. 

78. EXECUTORS AND ADMINISTRATORS—Compensation. 
Public administrator of certain county held not entitled 
to fee for services rendered after expiration of his term 
of office.—Los Angeles County v. Kellogg, Cal., 80 Pac. 
Rep. 861. 

79. EXECUTORS AND ADMINISTRATORS—Next of Kin as 
Necessary Parties.—Next of kin, if necessary parties to 
an action against the administrator, are not bound by a 
judgment rendered in their absence from the action.— 
Riley v. Ryan, 93 N. Y. Supp. 386. 

80. EXECUTORS AND ADMINISTRATORS — Payment of 
Claims.—In an action to set aside a commissioner’s deed 
on sale of land to pay debts of an estate, plaintiff held 
entitled to a lien on the land for the amount of a claim 
against the estate paid by her.—Daniels v. Daniels, Ky., 
868. W. Rep. 1116. 
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81. EXECUTORS AND ADMINISTRATORS — Parchase of 
Land.—Persons interested in an estate may avoid a sale 
of land to the administrator under a judgment owned by 
the estate.—Montgomery v. Black, Ark., 868. W. Rep. 
1006. 

82. EXECUTORS AND ADMINISTRATUORS—Rights of Leg- 
atees.—Where a deceased executor died before any ac- 
count was due, on refusal of his administrator to satisfy 
debt of executor to estate, legatees under the will may 
sue the estate of the deceased executor for an account- 
ing and to recover the amounts due under the will.— 
Jones v. Willis, Ohio, 74 N. E. Rep. 166. 

83. EXECUTORS AND ADMINISTRsTORS — Sale to Pay 
Debts.—Recitals in decree ordering sale by administator 
to pay debts held sufficient on collateral attack to sus- 
tain the jurisdiction of the court as against an objection 
that citation was not served.—Shaunon v. Summers, 
Miss., 38 So. Rep. 345. 

84. FIXTURES—Articles Appertaining toa Theater.—In 
determining whether an article is a fixture or a chattel, 
the injury that will result tothe freehold by removal and 
the value of the article after removal are to be consider- 
ed.—Filley v. Christopher, Wash., 80 Pac. Rep. 834. 

85. FRAUDS, STATUTE OF—Parol Promise to Pay Debt 
of Another.— Defendant's verbal undertaking to see paid 
an account for goods to be furnished by plaintiff to third 
parties held within the statute of frauds, par. ‘‘a,”’ and 
not binding.—Wray v. Cox, Miss., 38 So. Rep. 344. 

86. GUARANTY — Liability of Guarantor.—Where defend- 
ant guarantied the purchase account of a firm toa cer- 
tain amount, he was liable to the extent of the guaranty, 
though the firm contracted debts to a greater amount 
and paid them.—Frost v. Standard Metal Co., Ill., 74N. 
#. Rep. 139. 


87. HABEAS CorPUS— Where Commitment was for Con- 
tempt.—Where relator was committed for contempt, he 
could not object to certain provisions of the judgment as 
impossible of performance until he had complied with 
the other provisions.— £2 parte Kruegel, Tex., 86 S. W. 
Rep. 1020. 

88. HIGHWAYS—Nature of Grant.—The mere fact thata 
road granted for private or public use was permissively 
used by adjoining landowners as a cattle lot, but with- 
out obstructing it as a roadway, is insufficient to break 
the continuity of an adverse right.—Power v. Dean, Mo., 
86 S. W. Rep. 1100. 

89. HOMEST. AD—Conveyance by Husband. —Where a 
husband has conveyed,;the homestead, he is estopped to 
afterwards set up title on the ground that his wife did 
not join.—Mann y. Wilson, Tex., 86S. W. Rep. 1061. 

#0. HOMICIDE—Involuntary Manslaughter. — Defend- 
ant, though justified in shooting at one person, having 
done so carelessly and killing another, held guilty of in- 
voluntary manslaughter.—Scott v. State, Ark., 86S. W. 
1004. 

91. HUSBAND AND WIFE —Conveyances Between, — 
Husband, conveying his interest to wife in lands in 
which they are received by entirety, held estoppedjwith 
the wife from questioning title of one to whom the wife 
conveys by warranty deed.—Hardwick v.Salzi, 98 N. Y. 
Supp. 265. 

92. HUSBAND AND WIFE—Estoppel.—A married woman 
is not estopped by the actsof her husband, nor can she 
be estopped, unless she is guilty of fraud.—Harle v. Texas 
Southern Ry. Co., Tex., 86 S. W. Rep. 1048. 

92. HUSBAND AND WIFE—Signing Deed in Ignorance 
of its Effect.—A wife cannot have a trust deed given by 
herself and husband set aside because, when she signed 
it, she did not understand its effect.—McDaniels v. Sam- 
mons, Ark., 868. W. Rep. 997. 

4. INTEREST—Damages.—In action against carrier for 
breach of contract to furnish cars, interest held not 
allowable as part of damages.—Texas & P. Ry. Co. v. W. 
Scott & Co., Tex., 86S. W. Rep. 1065. 

95. INTOXICATING LIQUORS — Local Option. — Where 
local option had been established in a justite precinct by 

n election as authorized by the constitution, the mere 








on of territory to such precinct under Const., art. 


5, § 18, held not to authorize the sale of liquor in such 
precinct.—£z parte Fields, Tex., 868. W. Rep. 1022. 

96. INTOXICATING LIQUORS—Revocation of License.— 
Under Rev, St. 1899. § 3012, county court, in revoking 
license of dramshop keeper, held to act in administrative 
and ministerial capacity, so that no appeal lies from 
judgment.—State v. Kirk, Mo., 86S. W. Rep. 1099. 

97. JUDGMENT—Clerical Errors.— Where an attorney, 
relied on to compute the amount of a judgment, inserted 
an erroneous amount by mistake,he should not there- 
after be permitted to object to the correction of the judg- 
ment after the term.— Ez parte Marks, U.S. C. C. of App., 
Ninth Circuit, 136 Fed. Rep. 168. 

98. JUDGMENT—Entry Nune Pro Tunc.—Where the 
clerk of court fails to enter up the judgment in full or- 
dered by the court, it may be amended at a subsequent 
term.—Groton Bridge & Mfg. Co. v. Clark Pressed Brick 
Co., U. 8. C. C. of App., Eighth Circuit, 136 Fed. Rep. 27. 

99. JUDGMENT—Remittitur.—Where a remittitur was 
entered after judgment in forcible entry and detainer, 
the judgment should be corrected —Barada-Ghio Real 
Estate Co. v. Heidbrink, Mo., 86 8. W. Rep. 1109. 

100. JUDGMENT—Res Judicata.—Prior action, as matter 
of law, held not res judicata in subsequent suit, so that 
the question was properly decided by court without sub- 
mission to the jary —J. M. Weatherwax Lumber Co. v. 
Ray, Wash., 80 Pac. Rep. 775. 


101. JUDGMENT—Suit to Set Aside.—A person, havinga 
right to set aside adecree in a direct proceeding, may 
assign the right of action, and the assignee may main- 
tain a suit to set the decree aside.—Clevenger v. May 
field, Tex., 86 S. W. Rep. 1062. 

102, LANDLORD AND TENANT—Assent to Assignment of 
Lease —Where a lease was fora longer time than two 
years, the consent of the landlord was not necessary to 
enable the tenant to dispose of his interest in the lease. 
—Pierce, Cequin & Co.v. Meadows, Ky., 86 S. W. Rep. 
1127. 

103, LANDLORD AND TENANT—Construction of Lease.— 
Under a lease providing for a suspension of rent pend- 
ing repairs made necessary by fire, lessees held not 
liable for rent before such repairs were completed, 
though they never surrendered possession.—Weinberg 
vy. Savitsky, 93 N. Y. Supp. 485. 

104. LANDLORD AND TENANT—FEffect of Option to Re- 
new Lease.—Where a tenant held from month to month, 
that the lease] gave him an option of renewal did not 
affect its character as a lease fora fixed period.—J. W. 
Reccius & Bros. v. Columbia Finance & Trust Co., Ky., 
86 S. W. Rep. 1113. 

105. LANDLORD AND TENANT—Lease and Repossession 
by Lessor.—The retaking of premises by the lessor re- 
leases a lessee from payment of subsequently accrued 
rents, unless the contract expressly provides otherwise. 
—Watson Vv. Merrill, U.S. GU. C. of App , Eighth Cireuit, 
136 Fed. Rep. 359. 

106. LANDLORD AND TENANT—Obligations of Heirs and 
Assigns.—Covenant by the lessor to purchase at the end 
of the term buildings erected by the lessees does not 
bind the heirs and assigns of the lessor, when not named 
therein.—Ovington Bros. Co. v. Henshaw,93N. Y. Supp. 
880. 

107. LANDLORD AND TENANT—U ninhabitable Premises. 
—Where a written lease of an apartment contained no 
covenant that the premises were habitable, defendant 
held not entitled to abandon the same because of objec- 
tionable odors, rendering the premises uninhabitable.— 
Flannery v. Simons, 93 N. Y. Supp. 544. 

108. LICENSES—Vested Rights.—A right to a private 
way acquired by adverse use is a vested right.—Power 
v. Dean, Mo., 868. W. Rep. 1100. 

109. LIFE INSURANCE—Value of Assessment Policy at 
Time of Forfeiture.—A policy of insurance onthe assess - 
ment plan, which had lapsed, does not have such net 
value as to bring the policy within the nonforfeiture 
law.—Hayden v. Franklin Life Ins. Co., U. S. C. C. of 
App., Eighth Circuit, 136 Fed. Rep. 285. 
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110. MANDAMUS—Sufficiency of Answer.—The answer 
of a city in mandamus proceedings to compel appropria- 
tions for a debt held required to set outclearly and defi- 
nitely, in detail, all its items of receipts and expenses.— 
City of Chicago v. People, Ill., 74 N. E. Rep. 137. 


111. MASTER AND SERVANT—Concurring Negligence — 
Where defendant furnished appliances and supervised 
the work of unloading vessels at its elevator, it was 
liable for injuries to an employee of another, engaged 
in unloading a vessel there, for negligence in furnishing 
inadequate or unsafe appliances. — O’Keefe v. Great 
Northern Elevator Co., 93 N. Y. Supp. 407. 


112. MASTER AND SERVANT—Injury to Seaman.—Negli- 
gence of the master of a vessel, if any, in directing libel- 
ant to take additional turns of a hawser around the cap- 
stan, held the negligence of libelant’s fellow servant.— 
The Westport, U. 8. C. C. of App., Ninth Circuit, 136 Fed. 
Rep. 391. 

113. MASTER AND SERVANT—Injury to Servant.—A ser- 
vant, in speaking to her master while she was leaning 
into an elevator shaft, held to have a right to presume 
that the master would not move the elevator while she 
was in such pesition.—Guthrie v. Carney, Ky., 86 8. W. 
Rep. 1126. 

114. MASTER AND SERVANT—Liability for Tort of Ser- 
vant.—W here deceased called at a railroad station, and 
the agent shot him, held, the widow could not recover 
against the railroad company-for such wanton act.— 
Bowen v. Illinois Cent. R. Co., U. 8. C. C.of App., Eighth 
Circuit, 136 Fed. Rep. 306. 

115. MASTER AND SERVANT — Risk Not Assumed by 
ChildjEmployee.—Under Labor Law, Laws 1897, p. 477, cb. 
415, § 70, child under 14 years of age who is employed in 
a factory does not assume the risk, and cannot be held 
guilty of contributary negligence.—Lee v. Sterling Silk 
Mfg. Co., 93 N. Y. Supp. 560. 


116. MASTER AND SERVANT— Time Checks. — Time 
checks issued by a subcontractor for railroad construc- 
tion, not as payment for work, but merely as a state- 
ment of account, or an acknowledgment of the amount 
due, were not void.—Pere Marquette R. Co. v. Baertz, 
Ind., 74 N. E. Rep. 51. 

117. MASTER AND SERVANT—Trainu Dispatcher a Vice 
Principal.—A railway train dispatcher held avice princi 
pal, and not a fellow servant, of an engine running under 
his orders.—Santa Fe Pac. R. Co. v. Holmes, U. S. 0.C. of 
App., Ninth Circuit, 136 Fed. Rep. 66. 

118. MINES AND MINERALS—Gas and Vil Lease.—Lessor 
in gas and oil lease held not entitled to raise question 
whether lessee had reasonable time after last payment 
of rent and institution of suit to make explorations.— 
Lafayette Gas Co. v. Kelsey, Ind., 74 N. E. Rep. 7. 

119. MORTGAGES—Assumption by Owner of Equity.~— 
Direct assumption of principal and interest by owner of 
the equity held to bind him as a principal obligor and 
notas a mere surety for the mortgagor.—Winslow v. 
Stoothoff, 98 N. Y. Supp. 335. 

120. MORTGAGES—Mortgagee as a Bona Fide Purchaser. 
—A mortgagee, purchasing the premises on the fore- 
closure without paying any money, but merely crediting 
the amount of the bid on the judgment against the mort- 
gagor, is a purchaser for value.—Barrett v. Eastham 
Bros., Tex., 86 8S. W. Rep. 1057. 

121. MUNICIPAL CORPORATIONS — Railway Tracks on 
Wharf.—A grant by a city to a railroad company of the 
right to lay its tracks to and upon a public wharf is for a 
public use and within the city’s power.—Murray V. City of 
Allegheny, U. 8. C. C. of App., Third Circuit, 136 Fed. 
Rep. 57. 

122. MUNICIPAL CORPORATIONS—Removal of City Of- 
ficers.—The only qualified signers of the recall petition 
provided for in the amendment to the Los Angeles city 
charter are those electors whose names appear on the 
great register.—Davenport v. City of Los Angeles, Cal., 
80 Pac. Rep. 684. 

123, NEGLIGENCE — Burden of Proving Contributory 
Negligence.—While contributory negligence is a defense 





e deral courts, the burden of proof is on the de- 
fendant; the presumption being that due care was 
used.— Ward v. Dampskibelskabet Kjoebenhaven, U. 8. 
D.C., E. D. Pa., 136 Fed. Rep. 502. 

124, NEGLIGENCE— When Imputable.—Negligence is not 
imputable to an accident not the reasonable, natural, 
and probable result, which ought to have been foreseen 
in the exercise of due prudence.—Hartman v. Clarke, 98 
N. Y. Supp. 314. 

125. NEWSPAPERS—Charge for Election Notices.—News- 
paper publisher, in publishing election notice, held not 
bound, in order to charge the county for his services, to 
publish the briefest possible form of sufficient notice.— 
People v. Board of Suprs. of Allegany County, 93 N.Y. 
Supp. 426. 

126. PATENTS — Foreign Sales.— Defendant, being the 
owner of a flue cleaner patented only in the United 
States, held without any supenor right to sell such ma- 
chinery in the Dominion of Canada.— Herman v. William 
B. Pierce Co., 983 N. Y. Supp. 413. 

127. PERPETUITIES — Suspension of Power of Aliena- 
tion.—A devise subject to an election to be made within 
the devisee’s lifetime held not void as an illegal suspen- 
sion of the power of alienation.—Jn re Trotter’s Will, 93 
N. Y. Supp. 404. 


128. PHYSICIANS AND SURGEONS—Necessity of License 
—Under Acts 27th Leg. p. 12, ch. 12, it is unlawful for one 
who has not been licensed to practice medicine, although 
he has a diploma issued by a bona fide medical college of 
respectable standing.—Stone v. State, Tex., 86 S. W. 
Rep. 1029. 


129, PLEADING — Questions of Fact. —In an action to 
quiet title to timber, the question as to in whose posses- 
sion the timber is, or has been, is one of fact, which can 
not be considered on demurrer. —J. M. Weatherwax 
Lumber Co. v. Ray, Wash., 80 Pac. Rep. 775. 


180. PLEADING—Supplemental Answer.—A motion by 
defendant for leave to file a supplemental answer setting 
up the exchange of consents to discontinue the action, 
and exchange and delivery of general releases by plaint- 
iff to defendant, held improperly denied.— Tucker v. 
Dudley, 93 N. Y. Supp. 355. 


131. Post OFFICE— Misuse of Mails in Scheme to De- 
fraud.—An indictment for the misuse of the mails to 
further a scheme to defraud held not defective for fail- 
ure to aver that defendant formed and used the scheme 
with intent to defraud.—Ewing v. United States, U. 8. 
C. C. of App., Ninth Circuit, 136 Fed. Rep. 53. 


132. POWERS—Death of Grantor.—The power of sale 
vested in a trustee in a trust deed is a power coupled 
with an interest, and hence is not revoked by the death 
of the grantor.—Frank v. Colonial & U. 8. Mortg. Co., 
Miss., 38 So. Rep. 340. 


133, QUIETING TITLE—What Constitutes.—Void ordin- 
ance and statutes, purporting to authorize the condem- 
nation of land, do not constitute a cloud on the title of 
such land.—Roby v. South Park Comrs., Ill., 74 N. E. 
Rep, 125. 

134. RAILROADS—Construction of Track. — A railway . 
company, accepting and operating a track constructed 
for it by subcontractors is liable to an adjacent owner for 
damages due to the negligent construction of the track. 
—Gulf, B. & G. N. Ry. Co. v. Roberts, Tex., 86 8. W. Rep. 
1052. 

1385. KAILROADS—Failure to Give Signals. — Railroad, 
which negligent]; fails to give signals of the approach of 
atrain, cannot escape liability toa person injured, on 
the ground that the latter could have heard the train ap- 
proaching.—Trinity & B. V. Ry. Co. v. Simpson, Tex., 86 
S. W. Rep. 1034. 


186. RAILROADS—Person on Track in Freight Yards.— 
In action for death of a person accompanying a ship- 
ment of cattle by being struck by certain freight cars in 
the yards of a connecting carricr, intestate held nota 
trespasser on the tracks at the time he was killed.— 
Elgin, J. & E. Ry. Co. v. Thomas, Ill.,74 N. E. Rep. 109. 
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137. RECEIVERS—Counsel Fees.—A counsel fee, paid by 
a receiver to his counsel pursuant to an order of court, 
is properly taxed as costs upon the judgment.—Adams 
v. Elwood, 93 N. Y. Supp. 327. 

138. ROBBERY — Principals. — Bodily presence on the 
ground when a robbery by assault 1s committed is es- 
sential to make the participants principals.—Bollen v. 
State, Tex., 86S. W. Rep. 1025. 

139. SALES — Executory Contract.—A sale of goods 
shipped to the consignor’s own order, with directions to 
an agent at destination not to deliver the goods to the 
buyer until paid for, held executory until delivery and 
payment of the price by the buyer at destination.—Town 
of Canton v. McDaniel, Mo., 86S. W. Rep. 1092. 

140. SALES—Measure of Damages for Breach.—Measure 
of damages for breach of a contract to purchase dimen- 
sion granite held the difference between the cost of per- 
formance and the contract price.—United Engineering 
& Contracting Co. v. Broadnax, U.S.C. C.of App., Second 
Circuit, 136 Fed. Rep. 351. 

141. SCHOOLS AND SCHOOL DISTRICTS—Tax Levy With- 
out Notice.—Where taxpayer waives notice of meetings 
of board of equalization, and pays taxes, collector must 
account for money collected.—United States Fidelity & 
Guaranty Co. v. Board of Education of Somerset, Ky., 
86S. W. Rep. 1120. 

142, SHIPPING—Time Allowed for Loading.— Where a 
charter party provided that the charterer should have 11 
“‘working days” to load, it excluded Sundays and holi- 
days, but not stormy days.—Hughes v. J. 8. Hoskins 
Lumber Co., U. 8. D. C., D. N. J., 136 Fed. Rep. 435. 

143. SPECIFIC PERFORMANCE—Estopped to Deny Ten- 
der.—A vendor, having rejected tenders on the ground 
that he was not bound to perform the contract, held not 
entitled to defend a suit for specific performance on the 
ground that the amount tendered was insufticient. — 
Zeimantz v. Blake, Wash., 80 Pac. Rep. 822. 

144. STREET RAILROADS—Degree of Care Required.— 
The rule as to the degree of care required by persons 
cleaning streets in watching for approaching cars is not 
as broad as in the case of pedestrians.—McGrath v. Met- 
ropolitan St. Ry. Co., 93 N. Y. Supp. 519. 

145. SUBROGATION—Mortgages.—That a person making 
a payment on a mortgage might become owner of the 
premises as heir did not give her such an interest as en- 
titled her to subrogation to mortgagee to the extent of 
the payment.—Biydenburgh vy. Seabury, 93 N. Y. Supp. 
330. 

146. TAXATION—Forfeiture of Land for Taxes.—For- 
feiture of land to the state in part for taxes assessed be 
fore the state parted with title to the land held void.— 
Carraway v. Moore, Ark., 868. W. Rep. 993. 

147. TAXATION—Tax Sale and Right to Redeem After 
Disability.—Under the statute giving the owner of land 
sold for taxes two vears in which to redeem, a minor or 
insane person, whose land is sold for taxes, is entitled 
to redeem within two years after the disability is re- 
moved.—Smith v. Thornton, Ark., 86 8. W. Rep. 1008. 

148. TELEGRAPHS AND TELEPHONES — Mutuality of 
Contract.—A contract whereby a telephone company, in 
consideration of being permitted to place its wires and 
poles on plaintiff's farm, agreed to place a telephone in 
his home, was not without mutuality.—Anderson v. Mt. 
Sterling Telephone Co., Ky., 86S. W. Rep. 1119. 

149. TELEGRAPHS AND TELEPHONES — Third Party’s 
Rights as to Delayed Message.—A third person held en- 
titled to sue for a telegraph company’s delay in deliver- 
ing a message which disclosed that it was for such third 
person’s benefit.—Whitehill v. Western Union Tel. Co., 
U. 8.0. C0., E. D. Ark., 136 Fed. Rep. 499. 

150. TENANCY IN COMMON—Fraud in Rendition of Judg- 
ment.—The rule that one party to a partition decree may 
not acquire the title of a stranger and set it up against 
the other party has no application where the decree was 
procured by fraud of the latter party.—Clevenger v. 
Mayfield, Tex., 86S. W. Rep. 1062. 

151. TRIAL—Impeaching Witness.—Where a witness is 
mpeached by showing different statements out of court, 
i 





it is error to faii to limit the impeaching testimony to the 
purpose for which it was admitted.—Texas Loan & Trust 
Co. v. Angel, Tex., 86 8. W. Rep. 1056. 

152. TkIAL—Renewing Objections to Testimony.—A 
party who has excepted to testimony need not take fur- 
ther exceptions to the same class of testimony in order 
to protect his rights.—Date v. New York Glucose Co., 93 
N. Y. Supp. 249. 

153. TRIAL—Withdrawal of Juror.—In an action ona 
benefit certificate, refusal of the court to permit defend - 
ant to withdraw a juror on the ground of surprise held 
not a proper exercise of discretion.—Pierrung v. Su- 
preme Council of Catholic Mut. Ben. Ass’n, 93 N.Y. 
Supp. 575. 

154. TRUSTS—Parties in Suit to Recover Moneys.— 
Where a suit in the federal courts is brought to recover 
moneys for the benefit of a trust estate, the cestuis que 
trust are neither necessary nor proper parties.—Jn re 
E. T. Kenney Co., U. 8. D. C., D. Ind., 136 Fed. Rep. 451. 


155. Trusts — Trustee Purchasing Interest in Trust 
Property.—A trustee may not purchase an interest in 
property and hold it for his own benefit, when he has a 
duty to perform inconsistent with such act.—Woolf v. 
Barnes, 93 N. Y. Sapp. 219. 

156. UsuRY—Recovery of Money Paid.—Action to re- 
cover usury paid held to be on an implied contract within 
the three-year limitation of Code 1892, § 2739.—Buntyn 
v. National Mut. Building & Loan Ass’n, Miss.,38 So. Rep. 
445. 

157. WEAPONS—Carrying a Pistol.—One placing a pis- 
tol on some cotton in a wagon driven by him held not 
guilty of carrying the pistol on and about his person.— 
Thompson v. State, Tex., 86 S. W. Rep. 1033. 

158. WILLS—Construction.—Under a provision in awill 
postponing the distribution of the residue until the ter- 
mination of all life annuities, such division could not be 
had pro tanto on the death of each life annuitant.—IJn re 
Trotter’s Will, 93 N. Y. Supp. 404. 

159. WILLS—Construction.—Where an estate is devised 
without words of inheritance, the devisee takes a fee 
simple, unless a less estate is subsequently limited.— 
King v. King, Ill., 74 N. E. Rep. 89. 

160. WILLS—Papers Composing Wills.—Where a will 
consists of sheets of paper bound together, it is pre- 
sumed, on probate, that the same sheets were so bound 
together at the time of the execution of the will.—Roche 
v. Nason, 93 N. Y. Supp. 565. 

161. WILLS—Who a Legal Representative.—Executrix 
and devisee under will of husband held a legal repre- 
sentative of husband, within will of wife.—Gruenewald 
v. Nenu, Ill., 74 N. E. Rep. 101. 

162. WITNESSES—Competency in Action to Determine 
Validity of Will.—In an action to determine the validity 
of a will, the wife of one of testator’s next of kin, who 
was a party to the action, was incompetent to testify 
concerning personal transactions and communications 
with the testator.—Roche v. Nason, 93 N. Y. Supp. 565. 

168. WITNESSES—Cross-Examination.—A party, cross- 
examining a witness as to part of a transaction not 
brought out on the direct examination, cannot object to 
a full recital, though involving a transaction with a de- 
cedent.—Jn re Cozine, 93 N. Y. Supp. 557. 

164. WITNESSES—Impeaching One’s Own Witness.— 
One who Calls his adversary’s servant as a witness may 
contradict specific statements made by him.—Mead v. 
Otto Huber Brewery, 93 N. Y. Supp. 244. 

165. WITNESSES—Transactions with Deceased Persons. 
—Where one of the parties to an equity suit died pend- 
ing the taking of testimony, complainant held not there- 
after entitled to testify to transactions and conversa- 
tions with deceased by the introduction of certain 
evidence by decedent’s executor and agent.—Clark v. 
Harper, Ill., 74. N. E. Rep. 61. 

166. WORK AND LABOR—What Constitutes a Family.— 
“Family,” at law, is a collective body of persons who 
live in one home, under one head or management.—Birch 
v. Birch, Mo., 86 8. W. Rep. 1106. 














